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I. INTRODUCTION 

PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND CURRENT 

EMPLOYMENT POSITION. 

My name is Charles N. Atkins IL I am a Senior Advisor at Guggenheim 

Securities, LLC, in New York. My business address is 330 Madison Avenue, 

New York, New York 10017. 

PLEASE SUMMARIZE YOUR TESTIMONY IN THIS PROCEEDING. 

Pursuant to the Energy Transition Act, Public Service Company of New Mexico 

("PNM" or "Company") has requested that the New Mexico Public Regulation 

Commission ("Commission") adopt the proposed Financing Order enabling the 

Company to use securitization as a means to finance certain Energy Transition 

Costs and related upfront financing costs associated with the proposed 

abandonment of the San Juan coal plant. My testimony provides background for 

the Financing Order proposed by the Company and describes how the proposed 

securitization is structured to achieve the highest possible credit ratings and price 

at the lowest market-clearing interest costs consistent with investor demand and 

market conditions at the time of pricing. 
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PLEASE DISCUSS YOUR EDUCATIONAL BACKGROUND AND 

PROFESSIONAL EXPERIENCE. 

I am a graduate of Harvard Law School, with a Juris Doctor degree. I am also a 

graduate of Howard University's College of Arts and Sciences with a Bachelor of 

Arts degree in Political Science, with minor concentrations in Economics, 

Mathematics and Sociology (Honors Program, Magna Cum Laude, Phi Beta 

Kappa). 

My relevant professional expenence includes 23 years of structured finance 

investment banking at Morgan Stanley, where I focused on corporate structured 

finance and the securitization of consumer, operating and new assets. I also served 

as an independent consultant to utilities, financial sponsors and other financial 

institutions as Chief Executive Officer of Atkins Capital Strategies LLC, from 

2013 to 2017. I joined Guggenheim Securities, LLC during 2017. I have been 

heavily involved in utility securitizations, and played a lead banking role in the 

first utility stranded cost securitization, which was the $2.9 billion transaction for 

Pacific Gas and Electric in 1997. At Morgan Stanley, and as an independent 

consultant, I served as an advisor to utilities or as the senior Morgan Stanley 

banker where Morgan Stanley served as a lead or joint lead underwriter for 25 

utility securitization bond issues, plus two utility ring-fencing reorganization 

transactions totaling more than $18.8 billion. I have provided testimony as an 

expert witness on behalf of utilities before regulatory commissions in Arkansas, 
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Louisiana, Maryland and Texas. A copy of my professional resume 1s 

2 attached as PNM Exhibit CNA-1. 

3 

4 Q. DO YOU POSSESS ANY PROFESSIONAL LICENSES RELATED TO 

5 THE SECURITIES INDUSTRY? 

6 A. Yes. I am Series 7 (General Securities Representative Qualification) qualified by 

7 the Financial Industry Regulatory Authority that allows an individual to solicit, 

8 purchase, or sell all securities products, including asset-backed securities. I am 

9 also Series 79 (Investment Banking Representative) qualified, which allows an 

10 individual to advise on and facilitate debt and equity offerings (public offerings or 

11 private placements), mergers and acquisitions, tender offers, financial 

12 restructurings, asset sales, divestitures, corporate reorganizations and business 

13 combination transactions. 

14 

15 

16 Q. 

17 A. 

18 

19 Q. 

20 A. 

21 

22 

II. PURPOSE OF TESTIMONY 

ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING? 

I am testifying on behalf of PNM. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The purpose of my testimony is to: 

1. Provide background information on the use of utility securitization in other 

jurisdictions ("utility securitization" is a generic term used to refer to 
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securitizations for a number of different recovery purposes; some of the 

names used include rate reduction bonds, stranded cost bonds, energy 

transition bonds, st01m recovery bonds, system restoration bonds, and 

restructuring bonds, among other names); as well as discuss some of the 

basic framework elements of the proposed Energy Transition Bonds; 

2. Present a proposed preliminary energy transition bond structure and discuss 

certain structuring considerations; and 

3. Discuss several of the key commercial terms of proposed Energy Transition 

Bonds that PNM expects will be required for a successful issuance of the 

Bonds, as well as, key provisions of the proposed Financing Order. 

WHAT EXHIBITS TO THE SECURITIZATION APPLICATION DO YOU 

SPONSOR? 

I am sponsoring the following exhibits described below and attached to my 

testimony: 

• PNM Exhibit CNA-1: Professional resume of Charles N. Atkins II 

• PNM Exhibit CNA-2: Internal Revenue Service Revenue Procedure 

2005-62 

• PNM Exhibit CNA-3: A list of utility securitization transactions since 

1997 

• PNM Exhibit CNA-4: The Securities Firm Memorandum addressed to the 

Company, required by Section 4 (B) (5) of the Energy Transition Act, 

which includes details of the preliminary proposed transaction structure 
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and compares the proposed transaction to the "AAAsf' rating criteria 

published by Fitch Ratings, Inc. (the "sf' designation is used by Fitch for 

structured finance ratings). Fitch Ratings, Inc. is a nationally recognized 

statistical rating organization for issuances similar to the proposed energy 

transition bond transaction. The · current utility securitization ratings 

criteria published by Fitch Ratings, Inc., as well as the State Board of 

Finance attestation concerning the qualifications of Guggenheim 

Securities, LLC to prepare the Securities Memorandum, are included 

among several Supporting Exhibits to the Securities Firm Memorandum. 

III. SECURITIZATION BACKGROUND 

PLEASE PROVIDE A BASIC DESCRIPTION OF SECURITIZATION. 

Securitization is the process in which an owner of a cash flow-generating asset 

sells the asset for an upfront payment, done in a manner that legally isolates ( or 

de-links) the cash flow-generating asset from the credit quality of the 

owner/seller. The sale process is intended to protect investors from any changes 

in credit circumstances, or even the bankruptcy, of the entity that sold the asset. 

Therefore, the "credit" of a securitization is the ability of the legally isolated asset 

to produce a set of payments ( or cash flows) for investors, who purchased a 

securitized interest in the asset. Fixed income debt securities collateralized by the 

legally isolated asset are issued to investors, and those investors rely solely on the 
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legally isolated asset and associated cash flows to pay interest and principal on the 

issued debt securities. The debt securities are non-recourse to the selling entity. 

In the context of utility securitization, the underlying cash flow-generating asset is 

an intangible property right authorized by the state legislation and created 

pursuant to a financing order. This property right includes the right to impose 

upon the utility's customers charges required to pay the interest, principal and 

other ongoing financing costs associated with the debt securities issued in the 

securitization on a timely basis, as scheduled. This property right is also referred 

to as the collateral for the transaction. The utility sells the property right to a 

newly-established, special-purpose entity ("SPE") which, as its name implies, 

functionally does nothing other than purchase the collateral and issue bonds to 

investors to fund that purchase. The conveyance of the property right from the 

utility to the SPE is also referred to as a "true sale," as it legally isolates the 

collateral from the seller of the collateral. A true sale of the collateral supports the 

"bankruptcy remoteness" of the SPE and the securitization debt. To have the 

funds needed to purchase the collateral, the SPE issues debt securities to 

investors, collateralized by the property right. In exchange for the issued debt, 

investors pay an upfront purchase price, which is passed through the SPE back to 

the utility. Below is a simplified indicative schematic of the transaction closing 

mechanics described above: 

Energy Transition 

E ~( 
J-·······-l 

Net Proceeds 

,, ,J 
Special- / 

Purpose Investors 
Entity 

', 

Bonds 

Proceeds 
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In addition to the essential structure described above, the securitization process 

also includes another key component: ongoing collections of the cash generated 

by the collateral. Here, a trustee ("Trustee," typically a commercial bank 

experienced with securitization trust services) and the utility play important roles. 

The utility will continue to perform its routine billing and collecting functions. In 

the context of securitization, this function is referred to as servicing and the utility 

takes on the role as the servicer. In addition to its routine billing and collecting 

functions, as servicer, the utility will also perform certain reporting duties with 

respect to the amount of money collected. The servicer will perform these 

functions for t~e SPE pursuant to a contractual arrangement known as the 

servicing agreement. The Trustee also plays an important role in the safekeeping 

of the ongoing collections and distributing them to investors. After receiving its 

collections, the servicer remits the monies to the SPE trust account held at the 

Trustee, which maintains those monies until it periodically remits them to 

investors according to a pre-determined set of payment priorities (the "waterfall") 

and schedule (typically semi-annually in utility securitizations). The Trustee 

serves as a representative of the bondholding investors and ensures that their 

rights are protected in accordance with the terms of the transaction. 

WHAT IS THE VOLUME OF UTILITY SECURITIZATIONS THAT 

HAVE BEEN TRANSACTED TO DATE, AND WHO ARE THE TYPICAL 

INVESTORS? 
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Utility securitizations are structured based upon well-established legal and rating 

criteria and have been issued since 1997. These securitizations may have specific 

requirements for tax purposes, please see PNM Exhibit CNA-2. According to 

public records, including SEC registration filings, since 1997 to date, there have 

been 65. securitization transactions by or on behalf of investor-owned utilities. 

These transactions are well understood by many investors, and types of investors 

that have participated in utility securitizations include banks, institutional and 

retail trust funds, money managers, investment advisors, pension funds, insurance 

companies, securities lenders and state trust funds. I attach a list of investor

owned utility securitization transactions as PNM Exhibit CNA-3. 

HAVE OTHER COLLATERAL TYPES BEEN SECURITIZED IN A 

SIMILAR MANNER? 

Yes, the market for securitized products or asset-backed securities ("ABS") is 

very large. Examples of other collateral types include certain consumer-related 

cash flows, such as credit card receivables, auto loans, auto leases, and student 

loans. During 2018, an estimated $516.9 billion of ABS was issued in the United 

States, and as of the end of May 2019, the year-to-date issuance for the U.S. ABS 

market has been over $134.5 billion (Source: SIFMA, the leading trade 

association for broker-dealers, investment banks and asset managers in the United 

States). The investors who primarily purchase utility securitizations generally 

come from both the ABS market and the corporate fixed income debt market. 
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PLEASE DESCRIBE THE FORMATION OF THE SPE THAT WILL 

ISSUE THE ENERGY TRANSITION BONDS. 

PNM' s securitization transaction is generally expected to follow a process similar 

to the process for utility securitizations described above. PNM will form the SPE 

as a Delaware LLC, and a wholly-owned subsidiary of PNM. The SPE LLC 

Agreement will contain provisions designed to ensure that the SPE will be a 

bankruptcy-remote limited purpose entity. When I refer to "bankruptcy-remote," 

I mean that the SPE is being structured so that in the unlikely event of a PNM 

bankruptcy, the SPE would not be consolidated with other PNM entities into 

PNM' s bankruptcy estate, and the payment of the securitization debt service 

would not be "stayed" or stopped during the bankruptcy process. Importantly, the 

SPE is structured to operate independently, requiring that fees paid to third-parties 

providing services to the SPE, including PNM as Servicer and Administrator, are 

set on an arms-length basis. These provisions supporting the bankruptcy-remote 

nature of the SPE are critical to achieving the desired "AAA" ratings for the 

Energy Transition Bonds. An illustrative draft form of the SPE LLC Agreement 

has been included as PNM Exhibit EAE-8 to the testimony of PNM Witness 

Eden. 

WHAT MAKES UP THE "ENERGY TRANSITION PROPERTY" THAT 

THE COMPANY SELLS TO THE SPE? 

The Energy Transition Property that is created pursuant to the Financing Order 

and sold to the SPE is the right to bill and collect a certain non-bypassable charge, 
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the Energy Transition Charge, directly from all customers within the Company's 

service territory receiving electric delivery service, applying the applicable 

customer allocations, in amounts necessary to pay principal and interest on the 

Energy Transition Bonds, as well as other amounts, timely and in full. Included 

in this property right is the requirement, over the full life of the transaction, to 

adjust the amount of the Energy Transition Charges owed by the Company's retail 

electric customers, based principally upon variations in energy demand, energy 

consumption and the number of the Company's customers, to ensure that the 

amounts collected are sufficient to pay all amounts owed with respect to the 

Energy Transition Bonds, on a timely basis as scheduled. This process is referred 

to as the "true-up" adjustment mechanism. 

PLEASE FURTHER DESCRIBE THE SALE OF THE ENERGY 

TRANSITION PROPERTY BY PNM TO THE SPE. 

Pursuant to the Purchase Agreement, in consideration for the payment by the SPE 

of the purchase price for the Energy Transition Property, the Company will sell, 

assign, transfer and convey all right, title and interest of the Company in, to and 

under the Energy Transition Property to the SPE. An illustrative draft of the 

Energy Transition Property Purchase and Sale Agreement (the "Purchase 

Agreement") between PNM and the SPE is attached to the testimony of PNM 

Witness Eden, as PNM Exhibit EAE-4. The Purchase Agreement will provide that 

such sale, transfer, assignment and conveyance is expressly stated to be an 

absolute transfer and true sale. Pursuant to Section 14(A) of the Energy 
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Transition Act, if the sale agr~ement expressly so states, any sale, assignment or 

transfer of Energy Transition Property to a financing entity assignee that is wholly 

owned, directly or indirectly, by the utility shall be an absolute transfer and true 

sale of, and not a pledge of or secured transaction relating to, the seller's right, 

title and interest in, to and under the Energy Transition Property. As I mentioned 

previously, this "true sale" treatment is an essential component oflegally isolating 

the Energy Transition Property collateral from the bankruptcy risk of PNM and 

achieving "AAA" ratings for the Energy Transition Bonds. 

PLEASE DESCRIBE THE ENERGY TRANSITION PROPERTY AND 

ENERGY TRANSITION CHARGES SUPPORTING THE ENERGY 

TRANSITION BONDS. 

The Energy Transition Property is defined in Section 2(1) of the Energy Transition 

Act as the rights and interests of a qualifying utility such as PNM, or an assignee 

(i.e. the SPE) pursuant to the Financing Order that acquires such rights and 

interests of PNM, including the right to impose, charge, collect and receive 

Energy Transition Charges in an amount necessary to provide for full payment 

and recovery of all Energy Transition Costs identified in the Financing Order, 

including all revenues or other proceeds arising from those rights and interests. 

As set forth in Section 2(G) of the Energy Transition Act, the Energy Transition 

Charges are to be the non-bypassable charges paid by all PNM customers to 

recover the Energy Transition Costs, which include upfront and ongoing 

Financing Costs. 
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The Energy Transition Charges will be designed to provide for amounts sufficient 

to pay the principal of and interest on the Energy Transition Bonds as scheduled 

and in full, as well as other ongoing Financing Costs associated with the Energy 

Transition Bonds. Included in the Energy Transition Property is the True-Up 

Adjustment Mechanism, which is a requirement to adjust the amount of the 

Energy Transition Charges owed by PNM' s customers to ensure that the amounts 

actually collected are sufficient to pay all amounts owed with respect to the 

Energy Transition Bonds as scheduled and in full, including ongoing Financing 

Costs. The process for implementing the True-Up Adjustment Mechanism is 

described in the testimony of PNM Witness Settlage. 

HOW ARE ENERGY TRANSITION BONDS DIFFERENT FROM 

CORPORATE BONDS? 

The Energy Transition Bonds will be structured to amortize with scheduled 

principal payments through specific points in time prior to the rated legal final 

maturity date of the Energy Transition Bonds. These points in time are referred to 

as the expected or scheduled maturities for each of the multiple tranches of bonds 

issued in the transaction. (I will describe the "tranching" of the Energy Transition 

Bonds below.) Amortizing, or sinking-fund, structures are distinct from a 

traditional utility corporate bond, which generally have only a single "bullet" 

principal payment at the bond maturity date. Another difference is that the 

Energy Transition Bonds will be structured with a time gap between each 
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tranche's scheduled maturity and the rated legal maturity of that tranche. This 

time gap, sometimes called a "maturity cushion," provides extra time to pay the 

outstanding principal amount of the tranche in full in the event that unforeseen 

circumstances such as significant declines from either the forecasted energy 

demand, forecasted consumption, and/or forecasted number of customers, cause a 

material decrease in Energy Transition Charge collections. 

ARE THERE "OTHER AMOUNTS" BEYOND DEBT SERVICE 

REQUIRED TO BE COLLECTED IN CONNECTION WITH THE 

ENERGY TRANSITION BONDS? 

There will be other amounts in addition to the bond principal and interest that will 

be payable on an ongoing basis over the life of the transaction. These costs, 

which are required ongoing financing costs, include, but are not limited to, 

servicing fees, trustee fees, rating agency surveillance fees, legal fees, 

administrative fees, audit fees, other operating expenses and credit enhancement 

expenses (if any). Generally, these amounts are SPE expenses that are required to 

keep the transaction working as designed, without reliance on PNM or any other 

source of funds. It is essential to the SPE's status as a bankruptcy-remote entity 

for the transaction structure to provide for the full payment of ongoing financing 

costs. These anticipated fees and expenses are estimated in the testimony of PNM 

Witness Eden, and included as PNM Exhibit EAE-3. 
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IN YOUR EXPERIENCE, ARE THE COSTS ESTIMATED BY PNM 

WITHIN THE RANGE OF COSTS YOU HAVE PREVIOUSLY SEEN FOR 

SIMILAR EXPENSES? 

Yes, I have provided input on and reviewed the preliminary expense estimates 

provided by PNM Witness Eden, as well as the supporting examples provided 

from previous transactions. While PNM' s proposed securitization is not expected 

to occur until 2022, and costs may change, these estimated costs are within the 

ranges found in other utility securitization transactions. 

IN ADDITION TO THE ENERGY TRANSITION PROPERTY, ARE 

THERE ANY OTHER COMPONENTS OF THE COLLATERAL FOR 

THIS TRANSACTION? 

Yes, the collateral for the transaction includes other components in addition to the 

Energy Transition Property. However, that property right is the principal asset 

pledged as collateral. Pursuant to the Indenture, the other collateral includes a 

collection account, which is established by the SPE as a trust account to be held 

by the Trustee to ensure the scheduled payment of principal, interest and other 

costs associated with the Energy Transition Bonds are paid in full and on a timely 

basis. The collection account, in tum, is comprised of the three subaccounts: 

• the general subaccount; 

• the capital subaccount; 

• and the excess funds subaccount. 
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The collateral also consists of the SPE's rights under certain agreements it enters 

into as part of the transaction, including the Purchase Agreement and the 

Servicing Agreement. 

PLEASE DESCRIBE THE SUBACCOUNTS OF THE COLLECTION 

ACCOUNT REFERRED TO ABOVE. 

The general subaccount is the subaccount in which the Trustee deposits. Energy 

Transition Charge remittances it receives from the Servicer. Monies in this 

subaccount will be applied by the Trustee on a periodic basis to make payments 

according to a prescribed order ( or "waterfall"), which generally includes the 

payment of SPE expenses required to maintain the operations of the transaction, 

then interest on the Energy Transition Bonds, and then principal on the Energy 

Transition Bonds. An illustrative draft of a form of the indenture between the SPE 

as Bond Issuer and the Trustee for the bondholders, is included with the testimony 

of PNM Witness Eden, as PNM Exhibit EAE-5. 

The capital subaccount represents the equity capital of the SPE and is funded by 

an amount contributed by PNM at issuance that is equal to 0.50% of the initial 

capitalization of the Energy Transition Bond transaction (i.e. the aggregate 

amount of the equity contribution and the principal amount of the Energy 

Transition Bonds issued, combined). If that subaccount is drawn upon, it is 

replenished from Energy Transition Charge collections through the true-up and 

any available excess Energy Transition Charge collections. The Company's 
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proposed equity investment of 0.50% has been derived from guidance from the 

Internal Revenue Service through its Revenue Procedure 2005-62 and the 

requirements of Section 4(B)(8) of the Energy Transition Act. The testimony of 

PNM Witness Eden addresses the Company's return on this capital contribution at 

a rate equivalent to the interest rate on the longest-dated tranche of bonds issued 

in the transaction. The I.RS. Revenue Procedure sets forth the way an investor

owned utility may treat, for federal income tax purposes, the issuance of a 

financing order by a state regulatory agency and the securitization of the rights 

created by the financing order. Having an equity investment in the SPE of at least 

0.50% is within the safe harbor provided in the Revenue Procedure, and helps to 

ensure that the Company will not recognize in its taxable income the cash 

proceeds received from the issuance of the Energy Transition Bonds. Rather, the 

Energy Transition Bonds will be considered borrowings of the Company for 

federal income tax purposes. Internal Revenue Service Revenue Procedure 2005-

62 is included in my testimony as PNM Exhibit CNA-2. 

The excess funds subaccount is where any momes on deposit in the general 

account that are not required to meet the scheduled interest and principal 

obligations of the Bonds will be deposited. The initial balance is zero, and the 

target ongoing balance is also zero. To the extent there are funds on deposit in 

this subaccount, those amounts will be considered in the next available true-up 

process and the subaccount value will again be generally targeted to be zero. 

Stated differently, to the extent Energy Transition Charge collections are higher 
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than expected in any given true-up calculation period, those amounts do not pay 

down the principal balance of the Bonds beyond the scheduled principal payment 

for that period. Rather, the amounts on deposit in the general subaccount above 

and beyond the scheduled obligations will be moved to the excess funds 

subaccount. Those amounts will then reduce the amount of Energy Transition 

Charge collections needed in the subsequent true-up calculation period. 

PLEASE DESCRIBE THE TREATMENT OF ANY FUNDS REMAINING 

IN THE VARIOUS SUBACCOUNTS AT THE FINAL MATURITY OF 

THE TRANSACTION. 

Funds remaining in the general subaccount and the excess funds subaccount will 

be returned to the SPE upon final payment in full of the Energy Transition Bonds 

and all other Financing Costs, and equivalent amounts will be credited to 

customers in the form of a credit to their electricity bills. Monies remaining in the 

PNM-funded capital subaccount along with the authorized return, will be returned 

to the Company through the SPE without any equivalent credit to customers' 

electric bills, since the capital subaccount was funded at issuance with the 

Company's own funds. 

17 
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Q. 

A. 

PLEASE DESCRIBE THE PRELIMINARY STRUCTURE OF THE 

COMPANY'S PROPOSED ENERGY TRANSITION BONDS. 

The preliminary structure for the estimated $361 million Energy Transition Bond 

transaction proposed by PNM is presented in the following table, PNM Table 

CNA-1. The table shows on a preliminary, indicative basis, five tranches of 

bonds, which will amortize in a sequential manner, along with the indicative 

credit spreads to benchmarks and the associated interest coupons, scheduled 

maturities and rated legal maturities. I recommend that the initial debt service 

payment be scheduled for approximately nine months after the closing of the 

transaction, with debt service payments thereafter occurring on a semiannual 

basis. Given the fact that Energy Transition Charges do not become effective on 

the transaction closing day, and also considering the expected billing cycles and 

other lags in collections, it will take some time for the full expected cash flow 

from Energy Transition Charges to be realized. The nine-month initial period 

allows more time for the full amount of expected Energy Transition Charge 

revenues to become available, and also provides for a mandatory true-up 

adjustment prior to the first debt service payment, to mitigate the transaction 

revenue impact of any unexpected changes in the PNM customer base or 

revenues. 
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1 PNM Table CNA-1 

Total Debt $361,000,000 
Scheduled Maturity (year) 
Legal Final (year) 
Annual Servicing Fee 
Ongoing Expens~s 
Payment Frequency 

19 

25 
28 

$180,500 
$334,530 

Semi-Annual 



...... 

Balance($) 

A-1 37,905,000 3yr UST 
A-2 48,013,000 5yr UST 1.83% +92 2.75% 6.5 4.2 - 8.7 8.7 11.7 
A-3 112,271,000 10yr UST 2.08% +102 3.10% 12.8 8.7 -16.7 16.7 19.7 
A-4 81,947,000 30yr UST 2.59% +131 3.90% 19.2 16.7 - 21.7 21.7 24.7 
A-5 80,864,000 30yr UST 2.59% +152 4.11% 23.6 21.7 -25.2 25.2 28.2 
Total/WA 361,000,000 2.24% +114 3.38% 14.7 0.7 - 25.2 

(1) Benchmark Rates as of 6/14/19. 

~l'ijz.1•E·m!li!mli1~nmm i, I E E ~ E I· i11 I I; E l•! 
DebtSeMce $22.4 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 $22.2 
Servicing Fee 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 02 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 0.2 :z 
Ongoing Expenses 0.3 0.3 03 0.3 0.3 0.3 0.3 0.3 0.3 0.3 03 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3 ~o Annual Revenue Requirement $22.9 $22.7 $22,7 $22.7 $22.7 $22.7 $22.7 $22,7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 $22.7 

""C ~ c 
:-0 (j i-. 

Class A 1 Beginning Balance $37.9 $29.8 $19.5 $9,0 

(j = ~ Class A 1 lnteres t 1.0 0.6 04 0.2 
Class A-1 Principal 8.2 10.2 10 5 90 (j > (j Class A-1 Ending Balance 29.8 19.5 9.0 

Class A-2 Beginning Balance $48.0 $48,0 $48,0 $48.0 $46.3 $35.3 $24.1 $12.4 $0.5 ~ ~ ~ 
Class A-2 Interest 1.5 1.3 1.3 1.3 1.2 0.9 06 0.3 0.0 t."1":Jt.'!'j~ 
Class A-2 Principal 1.7 11.0 11.3 11.6 11.9 0.5 

N Class A-2 Ending Balance 48.0 48,0 48.0 46.3 35.3 24.1 12.4 0.5 Z IZl M 
0 Class A-3 Beginning Balance $112.3 $112.3 $112.3 $1123 $112.3 $112.3 $112.3 $112.3 $112.3 $100.5 $87.9 $74.8 $61.4 $47.5 $33.2 $18.4 $3.2 0 '.Z IZl 

Class A-3 Interest 4.1 3.5 3.5 3.5 3.5 3.5 3.5 3.5 3.4 3.0 2.6 2.2 1.8 1.4 0.9 0.5 0.0 
.. ~ 

Class A-3 Principal 11.8 12.7 13.0 13.5 13.9 14.3 14.8 15-2 3.2 ,... > i-. 
Class A-3 Ending Balance 112.3 112.3 112.3 112.3 112.3 112.3 112.3 112.3 100.5 87.9 74.8 61.4 47.5 33.2 18.4 3.2 1,0 ~ ~ 
Class A-4 Beginning Balance $81.9 $81.9 $81.9 $81.9 $81.9 $81.9 $81.9 $81 9 $81.9 $81.9 $81.9 $81.9 $81.9 $81.9 $81,9 $81.9 $81.9 $69.4 $53.1 $36.2 $18.5 $0.2 1· el 0 Class A-4 lnteresl 3.i 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.2 3.1 2.6 1.9 1.2 0.5 0.0 

~~ Class A-4 Principal 12.5 16.3 17.0 17.6 18.3 0.2 
Class A-4 Ending Balance 81.9 81.9 81.9 81,9 81.9 81.9 81.9 81.9 81.9 81.9 81.9 81.9 81.9 81.9 81.9 81.9 69.4 53.1 36.2 18.5 0.2 

Class A-5 Beginning Balance $80.9 $80.9 $80,9 $80.9 $80.9 $80.9 $80.9 $80.9 $80.9 $80.9 $80.9 $80.9 $80.9 $80.9 $80,9 $80.9 $80,9 $80.9 $80.9 $80.9 $80.9 $80.9 -$62.0 $42.2 $21.5 I i-. 
Class A-5 Interest 39 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 3.3 31 2.3 1.5 0.7 ~ i-. 
Class A--5 Principal 18,8 19.8 20.7 21.5 ~ 
Class A-5 Ending Balance 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80,9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 80.9 62.0 42.2 21 5 
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2 (1) Structure is preliminary and subject to change based on market conditions and rating agency requirements at the time of 
3 pricing. 
4 (2) Structure is based in part upon information supplied by the Company which is believed to be reliable but has not been 
5 verified. Potential application of franchise fees and gross receipts taxes is not reflected in the ongoing cost amounts. No 
6 representation or warranty is being made relating to this structure. Estimates of future performance are based on 
7 assumptions that may not be realized. Actual events may differ from those assumed and changes to any assumptions may 
8 have a material impact on any projections or estimates. Other events not taken into account may occur and may 
9 significantly affect the projections or estimates. Certain assumptions may have been made for modeling purposes only to 

10 simplify the presentation and/or calculation of any projections or estimates. No assurance can be given that any such 
11 assumptions will reflect actual future events. 
12 (3) Assumes the forecast for power consumption, customer numbers and average collection curve provided by the Company. 
13 (4) Assumes "AAAsf' ratings. 
14 (5) Assumes no collections for the first two months of the transaction. 
15 (6) Benchmark rates as of June 14, 2019. 
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1 7 Please note that these terms are preliminary and estimated based on current 
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market conditions. The final terms and conditions of the Energy Transition 

Bonds will not be known until they have been priced in the marketplace. Investor 

demand at the time of pricing will determine market-clearing interest rates and the 

final structure offered to investors. Therefore, this preliminary structure and 

pricing information is illustrative and subject to change, and the actual structure 

and pricing will differ, and may differ materially from this preliminary structure. 

As you will note, the preliminary structure of the Bonds includes five tranches. 

Further details are included in PNM Exhibit CNA-4. The structure shown is 

designed, as of June 2019, to provide an efficient distribution of securities across 

the maturity spectrum and thus the lowest weighted average cost of funds to the 

issuer given the targeted approximate 25-year scheduled final maturity. The level 

of Energy Transition Charges paid by the Company's customers is directly 

affected by interest rates and the principal amortization structure of the Energy 

Transition Bonds. Because of the expected size of the transaction, several 
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tranches (i.e., individual bond tranches with different maturities and average 

lives) can be structured to take advantage of discrete pockets of investor demand 

across the entire term of the transaction and to maintain large enough tranche 

sizes to ensure secondary market liquidity for the Bonds, which is a consideration 

for investors during the bond marketing and pricing process. Liquidity in this 

context refers to the ability of a bondholder to sell the bond in the secondary 

market without having to discount significantly its price. 

Average life is a measure of the average amount of time it takes to repay in full 

the principal balance of a bond tranche. Regularly scheduled principal 

amortization throughout the life of the transaction, as opposed to a single bullet 

maturity, results in a shorter average life for the financing and lower interest 

costs, resulting in lower Energy Transition Charges for customers. Investors have 

nearly universally seen and accepted semiannual or quarterly amortization in 

these transactions. I have advised the Company that the proposed transaction 

should have a relatively level annual debt service and associated revenue 

requirement, such that as the Company's customer population and customer 

consumption may increase, all other things being equal, the Energy Transition 

Charges may be adjusted downward over the life of the transaction. Rating 

agency "AAA" or equivalent stress tests would tend to penalize transactions that 

use a different structuring approach, particularly one that significantly back-loads 

debt service. 
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As previously noted, rating agency requirements and investor demand at the time 

of pricing will determine market-clearing interest rates and the final tranching 

offered to investors. Therefore, the structure and pricing information presented 

here are preliminary and subject to change, and the actual structure and pricing 

can be expected to differ, perhaps materially, from the information provided in 

PNM Table CNA-1 and PNM Exhibit CNA-4. 

PLEASE PROVIDE ADDITIONAL DETAILS AROUND THE 

PRELIMINARY STRUCTURE OF THE BONDS. 

Further details of the preliminary bond structure are provided in PNM Exhibit 

CNA-4, which outlines some of the structuring assumptions and displays the 

preliminary annual debt service schedules and annual revenue requirements. 

PLEASE DESCRIBE THE MECHANICS IN TERMS OF HOW THE 

BONDS ARE PRICED. 

The starting point for how each bond tranche is priced is the corresponding 

benchmark rate. In the preliminary structure above, U.S. Treasury benchmarks 

are listed. These benchmark rates are matched with the weighted average life of 

each tranche. Average life is a measure of the average amount of time it is 

expected to take to repay the principal balance of a bond tranche in full. The 

Treasury benchmark reflects the "risk-free" yield investors generally associate 

with securities issued by the United States Treasury. Some investors, particularly 

ABS investors, may evaluate the transaction from the perspective of swap 
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benchmarks. Swap benchmarks reflect the yield demanded by investors for non

Treasury securities of similar terms, without regard to any further credit spread. 

Yields demanded by investors in the interest rate swap market for different terms 

are the basis for the swap benchmarks for similar terms. Investors in the ABS 

market generally use swap rates as benchmarks, whereas investors in the 

corporate bond market typically use Treasury rates as benchmarks. An effective 

marketing strategy for the Company transaction should enable investors to 

evaluate the transaction from the perspective of either or both benchmarks. 

The next consideration is the credit spread, which is generally the amount of yield 

above the given benchmark that is required by the marketplace to invest in the 

given bond tranche. To state the obvious, issuers would like this credit spread to 

be as small, or tight, as possible to the underlying benchmark (thereby lowering 

the coupon) and investors would like it to be higher, or wider, versus the 

underlying benchmark, all else being equal. While corporate investors assessing 

the attractiveness of a utility securitization may readily convert swap benchmarks 

to Treasury benchmarks, and thereby adjust proposed credit spreads accordingly, 

for investor convenience, underwriters sometimes give proposed price guidance to 

investors reflecting both benchmarks. The pricing credit spread is ultimately 

determined by market-clearing rates at the conclusion of the marketing process. 
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WHAT IS THE DIFFERENCE BETWEEN THE SCHEDULED FINAL 

MATURITY AND LEGAL FINAL MATURITY? 

I briefly addressed this topic above in the context of the basic discussion of 

securitization and will address it more fully here. The scheduled final maturity of 

the Energy Transition Bonds represents the date at which final payment is 

expected to be made, but no legal obligation exists to retire the tranche in full by 

that date. The rated legal final maturity is the date by which the bond principal 

must be paid or a default will be declared. The proposed preliminary structure for 

this transaction utilizes a legal maturity that is approximately 36 months longer 

than the scheduled maturity for each bond tranche, known as a "maturity 

cushion." The actual maturity cushion will be determined by the final "AAA" 

stress scenarios required by the rating agencies during the rating process for the 

Bonds, and may be shorter or longer than 3 6 months. The difference between the 

scheduled final maturity and legal final maturity provides additional credit 

protection by allowing shortfalls in principal payments to be recovered over this 

additional period due to any unforeseen circumstance. This gap between the two 

maturity dates is a benefit to the Company and contributes to the strong credit 

quality of the transaction, helping lower the cost of funds on the Bonds and 

therefore benefitting customers. Moreover, many investors in utility 

securitization are familiar with this concept, which occurs in most ABS 

transactions. The ratings on the Bonds are derived in part based on the 

assumption that the outstanding principal amount of the tranche will be paid in 

full by its legal final maturity date, and investors price the Bonds assuming the 
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Bonds make the final scheduled principal payment in full at the earlier scheduled 

final maturity date. 

SHOULD THE TRANSACTION BE STRUCTURED AS A PUBLIC, SEC

REGISTERED TRANSACTION? 

I recommend that the Bonds be marketed via an SEC-registered, public offering. 

In general, SEC-registered transactions are considered to be more liquid than Rule 

144A or other private placement transactions. Publicly offered transactions are 

not limited to "qualified institutional investors" or "accredited investors" upon 

initial issuance or resale, as privately placed transactions are, and this broader 

potential investor universe will potentially be more attractive to investors and 

more likely to obtain lower interest rate coupons on any particular pricing day. 

WILL THE ENERGY TRANSITION BONDS PAY FIXED OR FLOATING 

INTEREST RATES? 

I recommend that the Energy Transition Bonds be issued as fixed-rate securities. 

First, most utility securitizations have been issued as fixed rate bonds to date. 

Second, fixed interest rates are necessary to maintain predictable· revenue 

requirements over time. Maintaining predictable revenue requirements facilitates 

the ongoing management of the customer charge adjustment ( or "true-up") 

process. If floating rate bonds were issued, interest rate swaps would be required 

to create a fixed rate payment obligation. The use of interest rate swaps would 

create added risks for customers. For example, a swap incorporated as a part of 

26 



DIRECT TESTIMONY 
OF CHARLES N. ATKINS II 

NMPRC CASE NO. 19- -UT 

1 the securitization structure would require an additional counterparty, so there is a 

2 risk of a ratings downgrade of or a default by the counterparty providing the 

3 swap. 

4 

5 Q. ARE THERE OTHER IMPORTANT CONSIDERATIONS REGARDING 

6 THE PRELIMINARY STRUCTURE OF THE BONDS? 

7 A. Yes, I reiterate that it will be beneficial for the Energy Transition Bonds be 

8 structured to have substantially level annual debt service. This is important 

9 because it will facilitate a modest decline in the aggregate Energy Transition 

10 Charges over the life of the Bonds, assuming actual load growth. 

11 

12 B. Energy Transition Charge Collection 

13 Q. PLEASE DESCRIBE THE ONGOING BILLING, COLLECTING, AND 

14 REMITTING OF THE ENERGY TRANSITION CHARGES OVER THE 

15 LIFE OF THE TRANSACTION. 

16 A. The Company, as Servicer, will be responsible for billing and collecting Energy 

17 Transition Charges from customers. The procedures for remitting Energy 

18 Transition Charges to the Trustee will be established through a Servicing 

19 Agreement, a draft form of which is attached to PNM Witness Eden's testimony. 

20 Energy Transition Charges will be remitted by the Company to the Trustee each 

21 business day (based on estimated amounts collected), with cash held no more than 

22 two business days prior to remittance. The Trustee will then hold the amounts 
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remitted to it by the Company until the next payment date. These payment dates 

will generally occur twice a year, as is customary in utility securitizations. An 

illustrative diagram for utility securitizations rate reduction bonds is included 

below: 

Electric Service Customers 

ttt 

r------------~-----------. I I 
I I 
I I 
I I 

B-1anhuptcy-R.emots- I I 
I I 
I I 
I I 
I . I ~--------•••-•----•--•-•d 

! 

Bondholders 

Utility 
Charg6 

1. Aflsir a request from a utility company, public ulili!y 
cormnission (utility regulator} issues finc1ndng ordBr, 
pemflled under st2!e statute, that c:rea!es Property' in 
the h2nds of sponsoring utilitj 

2. Via a true sate, sponsoring utility transfers ProperlJ to 
bm,krup!cy-remole special purpose finance comp,1ny 
(the "Issuer'') in exchange for cash payment 

3. (a) RRBs issusd in exch;:mge for cash p2yment from 
bondholders 

(b} Proper!y is pledged lo Trustee for benefit of the 
bondholders 

4. Electric utility customers pay charge on efeciricily bills 

5. Payments from eleciri<: utility customers used to pay 
P&! on RRBs 

Ii True-up mechanism that al least semi-annu,1fly, and, 
in most cases, more frequently, is designed to adjust 
charge on all eledrrc customers lo leve[ necessary 
(Le., no! subject to cap) to provide for timely' paymeni 
of P&I on RRBs 

It is also important to discuss briefly the requirement in the proposed Financing 

Order that third party energy providers collect the Energy Transition Charges 

under certain circumstances. While I understand that New Mexico law does not 

currently authorize third party energy providers to provide public utility services, 

it is important that the Financing Order ensure that such third parties, in the event 

there is any change in utility regulation, bill and collect the Energy Transition 
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Charges in a manner that will not cause any of the then-current credit ratings of 

the Energy Transition Bonds to be suspended, withdrawn, or downgraded. 

V. DISCUSSION OF THE EXECUTION PROCESS 

5 A. Rating Agency Process 

6 
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Q. 

A. 

PLEASE DESCRIBE THE RA TING AGENCY PROCESS. 

An important element of preparing for the marketing and pricing of the Energy 

Transition Bonds is obtaining the highest ratings on the Bonds from the rating 

agencies. The Company and its lead underwriter will prepare written 

presentations and may meet with rating agency personnel to discuss the credit 

framework and credit strengths of the proposed Energy Transition Bonds with 

each hired rating agency, in compliance with SEC Rule 17g-5. It is important to 

note that rating agencies are completely independent institutions, and each rating 

agency has its own method of reviewing a utility securitization, and will request 

certain data and information that will facilitate such a review process. Rating 

agencies may update or amend their rating criteria at any time. The Company's 

lead underwriter will work with the Company to draft presentations that contain 

the required data and information. Additionally, the rating agencies may require a 

diligence review of the Servicer' s billing and collecting processes. Whether this 

review is done on-site or via the telephone depends on a number of factors and is 

ultimately up to each rating agency. Each rating agency will follow-up with 

additional questions. 
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The ratings process also entails a review of the cash flows of the proposed 

structure. As part of this phase, each rating agency will ask for various cash flow 

stress scenarios based on its requirements and the details of the particular 

transaction to ensure that the Bonds will be repaid under extremely stressful cash 

flow projections. 

Important rating elements include: 

• Legal and regulatory framework; 

• Political and regulatory environment; 

• Transaction structure; 

• Servicing review and capabilities; 

• Service area analysis; 

• Cash flow stress analysis; and 

• Size of the Energy Transition Charge as a percentage of the average 

residential customer bill. 

IN YOUR PREVIOUS ANSWER, YOU MENTIONED SEC RULE 17G-5. 

PLEASE EXPLAIN WHAT IT IS AND HOW IT WILL PERTAIN TO 

THIS EXECUTION PROCESS. 

In December 2009, the U.S. Securities and Exchange Commission (the "SEC") 

amended, as part of its mandate under the Dodd-Frank reform legislation, its rules 

regulating ratings on structured finance securities where the issuer, sponsor, or 

underwriter pays for the ratings on the securities. In short, the amended 
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regulation, which I refer to here as "Rule 17g-5" is intended to provide access to 

ratings-related information to non-hired rating agencies so that they, if desired, 

could issue unsolicited ratings. In practice, however, actual unsolicited ratings are 

very rare. 

The rule has been in effect since June 2010. Although SEC Rule 17g-5 only 

directly applies to a hired rating agency, the rule requires the agency to obtain 

commitments from the issuer to facilitate this process, effectively passing on the 

requirements to issuers. Those requirements generally include the maintenance of 

a password-protected website containing rating-related information used to 

providing a rating on the securities. Each hired rating agency is then required to 

maintain its own password-protected website listing each structured finance 

security for which it is in the process of determining a rating. If a non-hired 

rating agency desires to gain access to the ratings-related information, it can 

request it of the issuer. Please note, an issuer will be aware of such a request 

because it will be the one to grant access to the non-hired rating agency. 

Utility securitizations have been subject to SEC Rule 17g-5 smce its 

implementation, and issuers and their underwriters have managed the process by 

maintaining most communication via email and/or recorded or transcribed phone 

communication. In summary, the SEC Rule 17g-5 changes the technical nature of 

how communication takes place during the ratings process, but it has not changed 
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the fundamental nature of that process (i.e., utility securitizations and all other 

transactions subject to the rule are still rated). 

4 B. Marketing Process 

5 
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Q. 

A. 

PLEASE DESCRIBE THE ENERGY TRANSITION BOND MARKETING 

PROCESS. 

The marketing process entails a number of different phases, each uniquely 

tailored to the asset class, market conditions and the specifics of this contemplated 

transaction. The underwriter( s) will work with and make recommendations to the 

Company throughout the process. Described below are the general steps in a 

typical marketing process, but the actual process for the Energy Transition Bonds 

could vary based on the market environment at the time of marketing. Each step 

below should be conducted consistent with SEC rules and regulations regarding 

publicly registered securities offerings, including an investor suitability analysis: 

1. Pre-marketing. Once a preliminary prospectus for the transaction is on file 

with the SEC, the underwriter(s) will work together to bring the bond 

transaction to the attention of investors, to inform them of its structure and 

term, and to answer directly any questions they may have. This process is 

generally referred to as pre-marketing. It may include an electronic 

roadshow, one-on-one conference calls with significant potential investors, 

and open conference calls, which several investors may join. The purpose 
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of this process is to stimulate broad investor demand for the issue, so that 

the pricing process will result in the lowest possible interest rates reasonably 

consistent with market conditions at the time of pricing. 

The timing of this process and the specifics of the new issue process are also 

important factors. Typically, new transactions in this sector are announced 

to the market on Monday mornings. As one could expect, the new issue 

calendar may be busy at that time, so in order to get the attention of 

investors as they may be considering several competing new issues, certain 

transactions are pre-marketed, starting approximately on a Thursday or 

Friday. Most transactions that announce on Monday morning will target a 

pricing by Wednesday or Thursday ( as issuers do not want to take the risk of 

an intervening event over a weekend); thus, a pre-marketing start date on a 

Thursday or Friday is designed to gain the attention of investors when they 

may not be busy reviewing other active new issue pricings. 

2. Announcement. Following pre-marketing, the transaction is officially 

announced to the market, which is typically done toward the start of the 

week (again, as mentioned above, the timing of the announcement is to 

ensure that a transaction prices during the same week in which it is officially 

announced; otherwise, issuers may be subject to unforeseen risk over a 

weekend). During this phase of marketing, the Energy Transition Bonds 

will be offered for sale to investors through the underwriter(s). The 
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underwriter(s), in conjunction with the issuer, will begin to discuss 

infonnally with investors the price(s) at which the Energy Transition Bonds 

will be offered at initial issuance, stated as a credit spread relative to the 

benchmark rates for each tranche. In response, investors will provide initial 

indications of interest, generally specifying how much of the tranche for 

which they intend to submit an order at a given pricing level. The 

underwriter( s) will be charged with keeping the master record (known as 

"the book") in which all indications of interest received by the 

underwriter( s) from potential investors are recorded. The next phase of the 

transaction - price guidance - will be based on the aggregated amount of 

indications of interest received from investors. 

Price guidance. At this stage, the underwriter(s) will send out a notice to 

investors with price guidance, again typically stated as a range of credit 

spreads stated against the given benchmark. Thereafter, investors will be 

invited to place firm indications through the underwriter(s) for the amount 

and specific tranches of Energy Transition Bonds they are willing to 

purchase, at certain prices and bond coupon rates. At a certain point in time, 

when the book has sufficient interest from investors, the underwriter(s) will 

stop taking orders (generally referred to as going "subject" to pricing and 

confirmation). The timing of this step will depend on the specifics of each 

transaction; however, it will obviously occur only when the book has at least 

an equal amount of orders for the Bonds as the anticipated aggregate 
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principal amount of each proposed tranche (generally referred to as "fully 

subscribed"). There is no specific threshold beyond that, and it will depend 

on market conditions, the speed at which orders came in from investors and 

the composition of investor types in the book, to name a few factors. The 

underwriter(s) will exercise professional judgment in making a 

recommendation to take the book subject to final order confirmations, based 

on all relevant factors. Conversely, if the tranche is undersubscribed, the 

underwriter(s) may need to increase the coupon or restructure the tranching 

to attract sufficient investor orders to sell the entire tranche. 

Determining pricing levels. Having exercised professional judgment and 

taken the transaction subject to pricing and final confirmation of orders, the 

underwriter(s) will then work to refine the pricing levels. Based on the 

strength of the book, the underwriter(s) may adjust the pricing levels lower 

(or tighter). This process is generally referred to as testing the pricing 

levels. It is done to ensure maximum distribution of the Bonds at the lowest 

bond yields reasonably consistent with a market conditions. If a tranche is 

oversubscribed, the underwriter(s) may continue to lower the pricing level 

(thus improving execution for the issuer), provided that this adjustment does 

not decrease the aggregate investor interest below the size of the tranche. If 

a tranche is undersubscribed, the pricing level may be adjusted higher until 

the tranche is fully subscribed. The underwriter(s) will use professional 
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judgment with respect to the recommendation for the amount of tightening 

and number of testing attempts. 

5. Launch. Once the pricing levels have been determined for each tranche in 

the transaction, and the registration statement for the transaction has been 

declared effective by the SEC, the transaction will be launched at a specific 

pricing level. The intention of this stage is to declare to investors at which 

pricing levels, or credit spreads, the transaction will be issued. This will be 

the market-clearing pricing level, subject only to movements in the 

underlying benchmark rates. 

6. Allocations. At this stage, the market-clearing pricing level has been 

determined by the marketing process, but the final book - how much each 

investor will purchase - has yet to be determined. Here, the underwriter( s) 

will work to recommend a specific amount of Energy Transition Bonds to 

be sold to each investor. Each allocation depends on a number of factors; 

e.g., the size of each investor's indication of preliminary orders, when the 

investor submitted its indication, its experience in the sector, its flexibility 

for the pricing process, the investor type, etc. Ultimately, each investor will 

purchase its final allocations for the transaction. 

7. Pricing. Once the market-clearing pricing level and the book has been 

finaliz~d, the transaction can be priced. At this stage, the underwriter(s) will 
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price the transaction by spotting the underlying benchmark rates and adding 

the credit spread to detem1ine the coupons for each tranche. Soon after the 

pricing, the investor orders will be confirmed and the final prospectus will 

be provided to investors. 

8. Closing. At the conclusion of the pncmg, the Company, with its 

underwriter(s) and legal team, will work toward finalizing the transaction 

documents and close the transaction, typically approximately five days after 

pncmg. 

In summary, it is through this marketing and pricing discovery process that the 

actual investor market-clearing interest rates for the Energy Transition Bonds are 

determined. It should be noted again that this determination will be specific to the 

Energy Transition Bonds in question, based on the actual investor orders on the 

actual day of pricing. 

VI. DISCUSSION OF THE FINANCING ORDER 

ARE THE TERMS OF THE FINANCING ORDER CRITICAL TO 

ACHIEVING A SUCCESSFUL ENERGY TRANSITION TRANSACTION? 

Yes. The Financing Order, when taken together with applicable provisions of the 

Energy Transition Act, establishes in strong and definitive terms the legal right of 

investors to receive, in the form of Energy Transition Charges, those amounts 

necessary to pay the interest and principal on the Bonds and other ongoing 
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expenses in full and on a timely basis. A proposed draft of the Financing Order is 

provided as Exhibit-3 to the Consolidated Application. 

As mentioned earlier, the Financing Order specifies the mechanisms and 

structures for payments of bond interest, principal, and ongoing expenses in a 

manner that minimizes the amount of additional credit enhancements required by 

the rating agencies to achieve the highest possible ratings. Only the highest 

possible ratings will allow the financing to achieve the desired results. In 

addition, the Financing Order, when taken together with applicable provisions of 

the Energy Transition Act, will enable the Company to structure the financing in a 

manner reasonably consistent with investor preferences and rating agency 

considerations at the time of pricing, which is also necessary for the financing to 

achieve the desired results. 

WHAT ARE THE KEY ELEMENTS OF THE FINANCING ORDER 

THAT ARE ESSENTIAL TO ACHIEVING THE DESIRED RESULT FOR 

THE TRANSACTION? 

The Energy Transition Act sets out a number of key elements for the Financing 

Order. Once the Energy Transition Property is created, one of the most important 

elements is insulating the transaction from the risk of any potential bankruptcy 

risk of the Company, which is accomplished via a legal "true sale" of the Energy 

Transaction Property to the SPE. The structure utilized with this transaction, 

along with other securitizations, relies on techniques that allow the rating agencies 
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and investors to conclude that the issuer of the securitization, the SPE, is highly 

unlikely to become the subject of a bankruptcy proceeding in the unlikely event of 

a bankruptcy of the Company. Under the Federal bankruptcy code, payments on 

the debt obligations of an issuer in a bankruptcy proceeding become subject to an 

automatic stay - i.e., the payments are suspended until the courts decide which 

creditors of the issuer are to be paid, when they will be paid, and whether they are 

to be paid in whole or in part. Unless the risk of an automatic stay in the unlikely 

event of a bankruptcy of the Company is essentially removed from the rating 

agencies' credit analysis, the financing cannot achieve the highest possible 

ratings, since the Company's secured debt obligations are rated below "AAA." 

In addition, the creation of the bankruptcy-remote SPE, which is legally distinct 

from the Company, is designed to limit the ability of the SPE to be included with 

the Company in the unlikely event of a Company bankruptcy. Therefore, even if 

the Company were to declare bankruptcy, the SPE would not become the subject 

of the Company's bankruptcy proceeding, and the SPE's debt service payments to 

investors would not be subject to the Company automatic stay. The transaction, 

as structured and reflected in the Financing Order, is intended to achieve this 

important element. This legal structure is supported by true sale and non

consolidation legal opinions from experienced legal counsel. 
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ARE THERE ANY OTHER COMPONENTS OF THE FINANCING 

ORDER THAT ARE ESSENTIAL TO ESTABLISHING THE LEGAL 

FOUNDATION FOR THE TRANSACTION? 

There are several provisions in the Financing Order that ensure that the SPE will 

be deemed to be bankruptcy remote in addition to the elements mentioned above, 

including that the SPE will have at least one independent manager whose 

approval will be required for certain organizational changes or major actions of 

the SPE, such as a voluntarily filing for bankruptcy by the SPE. The Financing 

Order will also enable the transfer of the Energy Transition Property from the 

Company to the SPE to be a "true sale." As discussed above, a true sale is a sale 

that a bankruptcy court should not overturn in the case of any Company 

bankruptcy. The Financing Order will allow the SPE to issue the Energy 

Transition Bonds, pledging the Energy Transition Property as security for 

payment on the Bonds. 

DOES THE FINANCING ORDER PROVIDE FOR ANY CREDIT 

ENHANCEMENT TO THE TRANSACTION? 

Yes, in a number of forms. The primary form of credit enhancement is the true

up adjustment mechanism. The Financing Order, together with Energy Transition 

Act, ensures that the collection of Energy Transition Charges arising from the 

Energy Transition Property is expected to be sufficient to pay all amounts owed 

on the Energy Transition Bonds on a timely basis and in full, even in the face of 

dramatic reductions in electricity usage by the Company customers or dramatic 
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increases of delinquencies and losses on payments from the Company customers. 

The true-up mechanism represents the most :fundamental component of credit 

enhancement to investors and is a cornerstone of utility securitizations. True-ups 

are to be incorporated so that Energy Transition Charges may be adjusted on a 

periodic basis to correct for any over- or under-collection of non-bypassable 

Energy Transition Charges for any reason and to ensure that the expected 

collection of future Energy Transition Charges is in accordance with the payment 

terms of the Energy Transition Bonds. True-up adjustments will be made on a 

periodic basis, at least semi-annually, throughout the life of the Energy Transition 

Bonds in accordance with the objective of achieving the highest credit ratings per 

rating agency requirements and investor expectations, except that during the two 

years prior to the scheduled final maturity, the true-up adjustments must be 

conducted at least quarterly. In addition, optional adjustments are likely to be 

authorized to be conducted at any time. The frequency of true-up adjustments 

throughout the life of the Energy Transition Bonds will be described in the final 

offering document for the transaction and will be consistent with rating agency 

considerations for achieving the highest credit ratings. It is also important to note 

that pursuant to the Energy Transition Act, both the Energy Transition Charge 

customer allocation and charge assessment methodologies are subject to 

adjustment through the true-up adjustment process, and that the adjustment 

mechanism provides for cross-collateralization across customer groups. This 

means that the Charge methodologies may change over the life of the transaction 

if necessary, and that revenue declines in one customer group can be made up by 
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energy transition charge adjustments within that customer group, as well as the 

other customer groups. 

It is critical for rating agency purposes that, insofar as Commission action is 

required, true-up adjustments are automatic and implemented on an immediate 

basis subject only to mathematical and clerical error review. True-up adjustments 

will consider other ongoing financing costs as well as anticipated debt service 

requirements, updated electricity usage and customer count forecasts, in addition 

to forecasted projections of customer uncollectibles and delinquencies. Pursuant 

to the Energy Transition Act, the true-up adjustment mechanism shall remain in 

effect until the Energy Transition Bonds and all associated financing costs have 

been fully paid and any under-collection is recovered from customers and any 

over-collection is returned to customers. 

The capital subaccount funded with an amount equal to 0.50% of the initial 

capitalization of the Energy Transition Bond transaction, will also serve as credit 

enhancement of the transaction. Also, it is important that the Financing Order 

provide for flexibility to include other forms of credit enhancement and other 

mechanisms (e.g., letters of credit, additional amounts of overcollateralization or 

reserve accounts, or surety bonds) to improve the marketability of the Energy 

Transition Bonds. None are anticipated but it is important to have such built-in 

flexibility. 

42 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

DIRECT TESTIMONY 
OF CHARLES N. ATKINS II 

NMPRC CASE NO. 19- -UT 

PLEASE EXP AND ON YOUR USE OF THE TERM "NON

BYP ASSABLE" IN YOUR PREVIOUS ANSWER. 

The Energy Transition Act and Financing Order provide that all retail customers 

in the Company's service territory receiving electric delivery service from the 

Company or a successor must pay the Energy Transition Charges allocated to 

their customer class, regardless of the customers' degree of self-generation or 

electric generation supplier, and whether or not the distribution system is operated 

by the Company or a successor. This is another important element of the 

Financing Order, both for the rating agency process and for investor 

considerations. 

IN THAT CONTEXT, HOW WOULD THE CHARGE BE AFFECTED IN 

THE CASE WHERE THE COMPANY IS NO LONGER THE UTILITY IN 

THE SERVICE AREA? 

The Financing Order creates a binding obligation for the Company, its successors 

or assignees to collect the Charges for a servicing fee and allows that obligation to 

be performed by a replacement servicer appointed by the Trustee, if the Servicer 

does not so perform. Thus, the binding obligation to collect and account for 

Energy Transition Charges will survive any adverse event to the Servicer. This 

obligation is binding upon any other entity that provides service in the service 

territory or any other entity responsible for billing and collecting the Energy 

Transition Charges on the Company's behalf. 
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PLEASE DISCUSS THE IRREVOCABLE NATURE OF THE FINANCING 

ORDER. 

The Financing Order is irrevocable, and the Energy Transition Charges are not 

subject to reduction, alteration or impairment by any further action of the 

Commission, except for the mathematical and clerical error review of the 

formulaic true-up adjustment process. Thus, so long as the Energy Transition 

Bonds are outstanding, rights and benefits arising from the Energy Transition 

Property created by the Financing Order may be definitively relied upon by 

investors and the rating agencies. 

Equally important, the Energy Transition Act affirms the pledge of the State not 

to take or permit any action that would impair the value of the Energy Transition 

Property authorized by the Financing Order. Investors generally perceive that one 

of the greatest risks to them is that there is a change in law that affects the Energy 

Transition Property, thereby adversely affecting their rights under Energy 

Transition Act or the Financing Order. The Commission's affirmation in the 

Financing Order of the State pledge will enhance investor understanding that the 

risk of an adverse change in law or regulation is remote and will permit counsel to 

deliver important legal opinions that such adverse changes would not be legally 

valid. 

44 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. 

A. 

DIRECT TESTIMONY 
OF CHARLES N. ATKINS II 

NMPRC CASE NO. 19- -UT 

PLEASE DESCRIBE THE SECTIONS OF THE FINANCING ORDER 

ENTITLED, "FINDINGS OF FACT," "CONCLUSIONS OF LAW," AND 

"ORDERING PARA GRAPHS." 

The Findings of Fact, Conclusions of Law, and the Ordering Paragraphs of the 

Financing Order constitute the means by which the Commission definitively 

affirms the conformity of the financing with the applicable provisions of the 

Energy Transition Act. These provisions of the proposed Financing Order reflect 

the level of detail and scope that will be expected by investors and the rating 

agencies. With these findings and conclusions, counsel will have the basis that 

they need for the highly technical and specialized legal opinions they must issue 

in connection with the securitization financing, and upon which the rating 

agencies will rely in assigning the highest possible ratings for the Energy 

Transition Bonds. I emphasize that the provisions of the Financing Order have 

been drafted with a view toward providing the basis that counsel will need for 

these essential opinions. With the structure authorized thereby, the stability of the 

cash flows securing the Energy Transition Bonds will be maximized. The 

combination of maximized cash flow stability and highest possible ratings will 

allow the Energy Transition Bonds to be structured and priced so as to meet 

statutory requirements. 
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ARE THERE ANY OTHER KEY ELEMENTS OF THE FINANCING 

ORDER UPON WHICH YOU WISH TO ELABORATE? 

Yes. In addition, in the Ordering Paragraphs of the Financing Order, the 

Commission recognizes the need for, and affords the Company the flexibility to 

establish, the final terms and conditions of the Energy Transition Bonds. This 

flexibility will allow the Company to achieve the structure and pricing that will 

meet the statutory requirements, including the lowest cost objective commitment, 

reasonably consistent with market conditions on the day of pricing, rating agency 

considerations, and the terms of the Financing Order. 

VII. DISCUSSION OF THE SERVICING AGREEMENT 

PLEASE DESCRIBE THE CONTENTS AND PURPOSE OF THE 

SERVICING AGREEMENT. 

The Servicing Agreement is an agreement among the Company (in its capacity as 

the Servicer of the Energy Transition Bonds), the Trustee, and the SPE. The 

agreement sets forth the responsibilities and obligations of the servicer, including, 

among other things, billing and collecting of Energy Transition Charges, 

responding to customer inquiries, terminating electric service, filing for true-up 

adjustments and remitting collections to the Trustee for distribution to 

bondholders. The Servicing Agreement prohibits the initial Servicer' s ability to 

resign as Servicer unless (i) it is unlawful for the initial Servicer to continue in 

such a capacity, or (ii) the Commission consents and the rating agencies confirm 
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the resignation would not impact the ratings on the bonds. Its resignation would 

not be effective until a replacement Servicer has assumed its obligations in order 

to continue servicing the Energy Transition Bonds without interruption. The 

Servicer may also be terminated from its responsibilities in certain cases upon a 

majority vote of bondholders, such as the failure to remit collections within a 

specified period. Any merger or consolidation of the Servicer with another entity 

would require the merged entity to assume the Servicer' s responsibility under the 

Servicing Agreement. The terms of the Servicing Agreement are critical to the 

rating agency analysis of the Energy Transition Bonds and the ability to achieve 

credit ratings in the highest categories. 

As compensation for its role as initial Servicer, the Servicer is entitled to earn a 

servicing fee payable out of Energy Transition Charge collections. It is important 

to the rating agencies and the bankruptcy analysis of the transaction that the 

Company receives an arm's-length fee as Servicer of the Energy Transition 

Property, and for its services as Administrator of the SPE. Utility securitizations 

to date have also required an increase in the servicing fee in the unlikely event the 

Company is no longer able to perform the servicing role, and a replacement 

servicer must be brought on board. Rating agencies expect that the Company will 

be the Servicer but assume that a replacement Servicer may require additional 

compensation to perform these services, without access to the Company's existing 

infrastructure and customer relationships. Illustrative draft forms of both the 

47 



DIRECT TESTIMONY 
OF CHARLES N. ATKINS II 

NMPRC CASE NO. 19- -UT 

1 Servicing and Administration Agreements are included with the testimony of 

2 PNM Witness Eden as PNM Exhibits EAE-6 and EAE-7. 
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VIII. CONCLUSION 

PLEASE SUMMARIZE YOUR TESTIMONY. 

I believe the Financing Order, as proposed, will enable the Company to structure 

a transaction that can achieve the highest possible ratings and is consistent with 

investor preferences that will enable the Company to price at the lowest market-

clearing interest costs reasonably consistent with investor demand and market 

conditions at the time of pricing. 

DOES THIS COMPLETE YOUR DIRECT TESTIMONY? 

Yes, it does. Thank you. 

GCG#525650 
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2017 -- Present 

Senior Advisor, Structured Products Origination Group, Investment Banking Division 

Focus on utility, power and energy securitizations and recapitalizations, as well as new 
structured product development across industry sectors 

ATKINS CAPITAL STRATEGIES LLC / 
MAROON CAPITAL GROUP LLC 

Chief Executive Officer/Partner 

2013-2017 

Strategic consultant to investment banking and financial sponsor institutions, power, utility, 
service and industrial companies, as well as emerging U.S. and U.K. enterprises 

• Utility securitizations 
• Wireless spectrum securitizations 
• Recapitalization and capital allocation 
• Balance sheet optimization 
• Corporate and structured credit analysis, rating agency negotiations 
• Enhanced capital markets access 
• Emerging enterprise business plan development and execution 

MORGAN STANLEY & CO. LLC 1990- 2013 

Executive Director, Global Capital Markets, Corporate Solutions Group 

Principal focus on improving corporate capital structures, creating equity value by 
recapitalizing, enhancing access to the debt capital markets and lowering capital costs 

• Team leader for the development of legal and credit structures for first-time structured 
solutions for financial sponsor and corporate clients 

• Industry's leading utility securitization and corporate reorganization (ring-fencing) 
banker, serving as advisor and/or a lead underwriter for 24 transactions totaling $17.3BN 
for AEP, CenterPoint, Entergy, Constellation Energy, Baltimore Gas and Electric, Oncor, 
PPL, West Pe1111, Atlantic City Electric, San Diego Gas & Electric and PG&E 

• Structured several International Financing Review "Deal of the Year" transactions 
• $965.4MM Louisiana Utilities Restoration Corporation (Entergy) - 2008 

(off-balance sheet, off-credit electric system capital cost recovery) 
• $1.9BN Crown Castle - 2005 (wireless tower company recapitalization) 
• $418MM Global Signal- 2004 (wireless tower company recapitalization) 
• $800MM PPL Electric - 2001 (off-credit reorganization/recapitalization) 
• $290MM Arby's Franchise- 2000 (restaurant company recapitalization) 
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Developed and executed significant recapitalizations, reorganizations and acquisition 
financings for financial sponsor and corporate clients including 

• Corporate reorganization of Constellation Energy in collllection with the $4.5 BN nuclear 
N with Electricite de France, uplifting subsidimy Baltimore Gas and Electric's (BGE) 
ratings, removing BGE's debt from Constellation's rating agency credit ratios ( off-credit) 

• Restructuring and $838MM debt recapitalization of leading security business 
Monitronics International, uplifting debt ratings from B 1/B+ to Baa2/BBB-, lowering 
capital costs (an Abry Partners pot1folio company) 

• Restructuring and $290MM debt recapitalization of restaurant business Arby's, uplifting 
ratings from Bl/B+ to A3/BBB-, lowering capital costs (a Trian pot1folio company) 

• Restructurings and $1.9BN, $418MM debt recapitalizations of wireless tower businesses, 
Crown Castle and Global Signal, uplifting debt ratings from B 1/B+ to as high as 
Aaa/AAA, lowering capital costs (Global Signal - a F011ress pot1folio company) 

• Restructuring and $800MM debt recapitalization of PPL, issuing incremental electric 
transmission and distribution subsidimy debt, taking $3BN of subsidimy debt off-credit 
for pm·ent rating purposes, without changing subsidimy or parent ratings 

• Structuring and executing $800MM pennanent acquisition financing for TimberStar 
Southwest, obtaining debt ratings to as high as Aaa/ AAA/ AAA, lowering capital costs 
(m1 I-Star Financial/Peny Capital/MSD Capital/York Capital portfolio company) 

• Structuring and executing $315MM permanent financing for the Staples Center arena, 
based upon sports team and arena revenue contracts, obtaining A ratings and lowering 
capital costs (an Anschutz Entertainment Group subsidiaty) 

• Structuring a $33 BN student loan industry-sponsored ABCP conduit utilizing credit and 
liquidity support from the U.S. Government, to finance existing mid newly originated 
federally guaranteed student loans (Straight-A Funding, LLC) 

PREVIOUS EXPERIENCE: 

LEHMAN BROTHERS INC. / E.F. HUTTON INC. 
Senior Vice President 

OFFICE OF U.S. SENATOR DAVID L. BOREN (D-OK) 
Legislative Counsel 

MONDALE-FERRARO PRESIDENTIAL CAMPAIGN 
Deputy Campaign Manager 

DEMOCRATIC NATIONAL COMMITTEE 
Deputy Director, Platform Committee 

THE WHITE HOUSE 
Associate Assistant to the President 

AKIN, GUMP, STRAUSS, HAUER & FELD 
Attorney, Washington, D.C. Office 

1985 -1990 

1983,1985 

1984 

1983 -1984 

1980 

1978 -79, 1981 - 83 
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OTHER: 

EDUCATION: 

METROPOLITAN MUSEUM OF ART 
Board of Trustees, Elective Trustee 

AMERICAN FOLK ART MUSEUM 
Board of Trustees, Member 

AMERICAN SECURITIZATION FORUM 
Board of Directors, Morgan Stanley Alternate Board Member 

U.S. EXPORT-IMPORT BANK 
Presidential Appointment, Adviso1y Committee 

PRESIDENTIAL TRANSITION COMMITTEE 
U.S. Department of Housing and Urban Development 

DISTRICT OF COLUMBIA BAR 
Member (Inactive) 

HOW ARD UNIVERSITY 
Board of Trustees, Undergraduate Member 

HARV ARD LAW SCHOOL, J.D. 
• Class of 1978 Committee Representative 

2013-Present 

2014-2018 

2003-2006 

1997 -1998 

1992-1993 

1978 - Present 

1974-1975 

1978 

HOW ARD UNIVERSITY, College of Arts and Sciences B.A. 1975 

• Magna Cum Laude 
• Honors Program 
• Phi Beta Kappa (Junior year) 
• Major: Political Science/ Double Minor: Math and Economics 
• Howard University Board of Trustees, elected Undergraduate Member 
• College of Arts and Sciences Student Council, elected Sophomore Representative 
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26 CFR 601.201: Rulings and determination letters. 
(Also: §§ 61, 451 and 1001.) 

Rev. Proc. 2005-61 

SECTION 1. PURPOSE 

This revenue procedure amplifies Rev. 
Proc. 2005-3, 2005-1 I.R.B. 118, which 
sets forth areas of the Internal Revenue 
Code in which the Internal Revenue Ser
vice will not issue advance rulings or de
termination letters. 

SECTION 2. BACKGROUND 

.01 Section 3 of Rev. Proc. 2005-3 sets 
forth a list of those areas of the Internal 
Revenue Code under the jurisdiction of the 
Associate Chief Counsel (Corporate), the 
Associate Chief Counsel (Financial Insti
tutions & Products), the Associate Chief 
Counsel (Income Tax & Accounting), the 
Associate Chief Counsel (Passthroughs & 
Special Industries), the Associate Chief 
Counsel (Procedure and Administration), 
and the Division Counsel/Associate Chief 
Counsel (Tax Exempt and Government 
Entities) relating to issues on which the 
Internal Revenue Service will not issue 
letter rulings or determination letters. 

.02 In Rev. Proc. 2005-62, page 507, 
this Bulletin, the Service provides a safe 
harbor with respect to the tax treatment of 
certain cost recovery transactions by regu
lated investor owned utility companies. 

SECTION 3. PROCEDURE 

Rev. Proc. 2005-3 is amplified by 
adding the following to section 3.01: Sec
tions 61,451 and 1001. Gross Income De
fined; General Rule for Taxable Year of 
Inclusion; Determination of Amount and 
Recognition of Gain or Loss. Whether, un
der authorization by an appropriate State 
agency to recover certain costs pursuant 
to State specified cost recovery legislation, 
any investor-owned utility company real
izes income upon: (1) the creation of an 
intangible property right; (2) the transfer 
of that intangible property right; or (3) 
the securitization of the intangible prop
erty right. 

September 12, 2005 

SECTION 4. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 2005-3 is amplified. 

SECTION 5. EFFECTIVE DATE 

This revenue procedure applies to all 
ruling requests pending or submitted after 
September 12, 2005. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Thomas M. Preston of the 
Office of Associate Chief Counsel (Fi
nancial Institutions & Products). For 
further information regarding this revenue 
procedure, contact Mr. Preston at (202) 
622-3970 (not a toll-free call). 

26 CFR 601.105: Examination of returns and claims 
for refund, credit, or abatement; determination of 
correct tax liability. 
(Also: Part 1, §§ 61, 451, 1001.) 

Rev. Proc. 2005-62 

SECTION 1. PURPOSE 

This revenue procedure sets forth the 
manner in which a public utility company 
may treat the issuance of a financing order 
by a State agency authorizing the recovery 
of certain specified costs incurred by the 
utility and the securitization of the rights 
created by that financing order. 

SECTION 2. BACKGROUND 

Revenue Procedure 2002-49, 2002-2 
C.B. 172, provides a safe-harbor regard
ing the treatment of legislatively autho
rized transactions entered into by investor
owned electric utilities to recover transi
tion costs resulting from the restructuring 
of the electric utility industry and the insti
tution of a competitive marketplace. Some 
States enacted legislation to allow the re
covery of these transition costs through 
a non-bypassable surcharge to customers 
within a utility's historic service area. 

Utilities continue to operate in wholly 
or partially regulated environments and 
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maintain exclusive distribution networks 
for customers in their historic service ar
eas. Rates charged for these operations are 
determined by local authorities to allow 
for the recovery of costs and an appropri
ate return on capital. Some States have 
enacted legislation that allows utilities to 
recover certain specified costs through a 
surcharge based on consumption by cus
tomers within the utilities' historic service 
areas and also authorizes securitization of 
the surcharge. These statutes are unique 
to regulated utilities. Accordingly, the tax 
treatment allowed by this revenue pro
cedure for these transactions is peculiar 
to this situation. See Revenue Procedure 
2005-61, page 507, this Bulletin, which 
adds certain related issues to areas in 
which rulings or determination letters will 
not be issued. 

SECTION 3. CHANGES 

The scope of Revenue Procedure 
2002-49 was limited to transition costs 
that resulted from the deregulation of the 
generation operations of electric utility 
companies. This revenue procedure ex
pands the scope of Revenue Procedure 
2002-49 to all public utility companies, 
and costs that are recoverable through a se
curitization mechanism are not limited to 
transition costs. Additionally, this revenue 
procedure eliminates certain requirements 
in section 4.04(3) of Revenue Procedure 
2002-49 relating to level payments and 
now requires that payments be made on a 
quarterly or semiannual basis. 

SECTION 4. SCOPE 

This revenue procedure applies to in
vestor-owned public utility companies 
that, pursuant to specified cost recovery 
legislation, receive an irrevocable financ
ing order from an appropriate State agency 
that determines the amount of certain spec
ified costs the utility will be pennitted to 
recover through qualifying securitization 
of an intangible property right created by 
the special legislation. 

2005-37 I.R.B. 



SECTION 5. DEFINITIONS 

.01 PUBLIC UTILITY 

For purposes of this revenue procedure, 
the terms "public utility" or "utility" re
fer to any investor owned utility company 
(electlic or non-electlic) that is subject to 
the regulatory authmity of a State pub
lic utility commission or other appropriate 
State agency. 

.02 SPECIFIED COST RECOVERY 
LEGISLATION 

For purposes of this revenue procedure, 
specified cost recovery legislation is legis
lation that-

(1) Is enacted by a State to facilitate the 
recovery of certain specified costs incurred 
by a public utility company; 

(2) Authorizes the utility to apply for, 
and authorizes the public utility commis
sion or other appropriate State agency to 
issue, a financing order determining the 
amount of specified costs the utility will be 
allowed to recover; 

(3) Provides that pursuant to the financ
ing order, the utility acquires an intangible 
property right to charge, collect, and re
ceive amounts necessary to provide for the 
full recovery of the specified costs deter
mined to be recoverable, and assures that 
the charges are non-bypassable and will 
be paid by customers within the utility's 
historic service territory who receive util
ity goods or services through the utility's 
transmission and distlibution system, even 
if those customers elect to purchase these 
goods or services from a third party; 

(4) Guarantees that neither the State nor 
any of its agencies has the authority to 
rescind or amend the financing order, to 
revise the amount of specified costs, or 
in any way to reduce or impair the value 
of the intangible property right, except as 
may be contemplated by periodic adjust
ments authorized by the specified cost re
covery legislation; 

2005-37 I.R.B. 

(5) Provides procedures assuring that 
the sale, assignment, or other transfer 
of the intangible property right from the 
utility to a financing entity that is wholly 
owned, directly or indirectly, by the utility 
will be perfected under State law as an 
absolute transfer of the utility's right, title, 
and interest in the property; and 

(6) Authorizes the securitization of the 
intangible property right to recover the 
fixed amount of specified costs through 
the issuance of bonds, notes, other evi
dences of indebtedness, or certificates of 
participation or beneficial interest that are 
issued pursuant to an indenture, contract, 
or other agreement of a utility or a financ
ing entity that is wholly owned, directly or 
indirectly, by the utility. 

.03 SPECIFIED COSTS 

For purposes of this revenue procedure, 
specified costs are those costs identified by 
the State legislature as appropriate for re
covery through the securitization mecha
nism of the specified cost recovery legis
lation. 

.04 QUALIFYING SECURITIZATION 

For purposes of this revenue procedure, 
a qualifying securitization is an issuance 
of any bonds, notes, other evidences of in
debtedness, or certificates of participation 
or beneficial interests that-

(1) Is secured by the intangible property 
right to collect charges for the recovery 
of specified costs and such other assets, if 
any, of the financing entity that is wholly 
owned, directly or indirectly, by the utility; 

(2) Is issued by a financing entity that 
is wholly owned, directly or indirectly, by 
the utility that is initially capitalized by the 
utility in such a way that equity interests in 
the financing entity are at least 0.5 percent 
of the aggregate principal amount of the 
non-equity instruments issued; and 

(3) Provides for payments on a quar
terly or semiannual basis. 
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SECTION 6. APPLICATION 

.01 The utility will be treated as not 
recognizing gross income upon-

( l) The receipt of a financing order that 
creates an intangible property right in the 
amount of the specified costs that may be 
recovered through securitization; 

(2) The receipt of cash or other valuable 
consideration in exchange for the transfer 
of that property right to a financing entity 
that is wholly owned, directly or indirectly, 
by the utility; or 

(3) The receipt of cash or other valuable 
consideration in exchange for securitized 
instruments issued by the financing entity 
that is wholly owned, directly or indirectly, 
by the utility. 

.02 The securitized instruments de
scribed in Section 5.04 will be treated as 
obligations of the utility. 

.03 The non-bypassable charges are 
gross income to the utility recognized 
under the utility's usual method of ac
counting. 

SECTION 7. EFFECT ON OTHER 
DOCUMENTS 

This document modifies, amplifies, and 
supersedes Rev. Proc. 2002-49. 

SECTION 8. EFFECTIVE DATE 

This revenue procedure is effective 
September 12, 2005. 

SECTION 9. DRAFTING 
INFORMATION 

The principal author of this revenue 
procedure is Thomas M. Preston of the 
Office of Associate Chief Counsel (Fi
nancial Institutions & Products). For 
further information regarding this revenue 
procedure, contact Mr. Preston at (202) 
622-3970 (not a toll-free call). 

September 12, 2005 
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Utility Securitization Transactions, 1997 - 2018 

# Issuer 

Public Service New Hampshire Funding Lie. 

2 Duke Energy Florida Project Finance LLC 

3 Entergy New Orleans Storm Recovery Funding I 

4 Dept. of Business, Economic Development, and Tourism/ Hawaii Electric 

5 Louisiana Utilities Restoration Corporation ProjecUELL 

6 Louisiana Local Government System Restoration/EGSL 

7 Consumers 2014 Securitization Funding LLC 

8 Appalachian Consumer Rate Relief Funding LLC 

9 Ohio Phase-In-Recovery Funding LLC 

10 FirstEnergy Ohio PIRB Special Purpose Trust 

11 AEP Texas Central Funding Ill 

12 Centerpoint Energy Transmission Bond Co. IV 

13 Entergy Louisiana Investment Recovery Funding I, LLC 

14 Entergy Arkansas Energy Restoration Funding LLC 

15 Louisiana Utilities Restoration Corporation ProjecUELL 

16 Louisiana Utilities Restoration Corporation ProjecUEGSL 

17 MP Environmental Funding LLC 

18 PE Environmental Funding LLC 

19 CenterPoint Energy Restoration Bond 

20 Entergy Texas Restoration Funding 

21 Louisiana Public Facilities Authority 

22 Louisiana Public Facilities Authority 

23 Cleco Katrina/Rita Hurricane Recovery Funding LLC 2008 

24 CenterPoint Energy Transition Bond Company Ill 

25 Entergy Gulf States Reconstruction Funding I, LLC 

26 RSB BondCo LLC (BG&E sponsor) 

27 FPL Recovery Funding LLC 

28 MP Environmental Funding LLC 

29 PE Environmental Funding, LLC 

30 AEP Texas Central Transition Funding II 

31 JCP&L Transition Funding II 

32 Centerpoint Energy Series A 

33 PG&E Energy Recovery Funding LLC Series 2005-2 

34 West Penn Power 

35 PSE&G 2005-1 

36 Massachusetts RRB Special Purpose Trust 2005-1 

37 PG&E Energy Recovery Funding LLC Series 2005-1 

PNM Exhibit CNA-3 
Page 1 of 2 

Deal Amount ($) Pricing Date 

635,663,200 5/1/2018 

1,294,290,000 6/15/2016 

98,730,000 7/14/2015 

150,000,000 11/13/2014 

243,850,000 7/29/2014 

71,000,000 7/29/2014 

378,000,000 · 7/14/2014 

380,300,000 11/6/2013 

267,408,000 7/23/2013 

444,922,000 6/12/2013 

800,000,000 3/7/2012 

1,695,000,000 1/11/2012 

207,156,000 9/15/2011 

124,100,000 8/11/2010 

468,900,000 7/15/2010 

244,100,000 7/15/2010 

64,380,000 12/16/2009 

21,510,000 12/16/2009 

664,859,000 11/18/2009 

545,900,000 10/29/2009 

278,400,000 8/20/2008 

687,700,000 7/22/2008 

180,600,000 2/28/2008 

488,472,000 1/29/2008 

329,500,000 6/22/2007 

623,200,000 6/22/2007 

652,000,000 5/15/2007 

344,475,000 4/3/2007 

114,825,000 4/3/2007 

1,739,700,000 10/4/2006 

182,400,000 8/4/2006 

1,851,000,000 12/9/2005 

844,461,000 11/3/2005 

115,000,000 9/22/2005 

102,700,000 9/9/2005 

674,500,000 2/15/2005 

1,887,864,000 2/3/2005 
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# Issuer Pricing Date 

38 Rockland Electric Company 46,300,000 7/28/2004 

39 Oncor (TXU) 2004-1 789,777,000 5/28/2004 

40 Atlantic City Electric 152,000,000 12/18/2003 

41 Oncor 2003-1 500,000,000 8/14/2003 

42 Atlantic City Electric 440,000,000 12/11/2002 

43 JCP&L Transition Funding LLC 320,000,000 6/4/2002 

44 CPL Transition Funding LLC 797,334,897 1/31/2002 

45 PSNH Funding LLC 2 50,000,000 1/16/2002 

46 Consumers Funding LLC 468,592,000 10/31/2001 

47 CenterPoint Energy Transition Bond Company I 748,987,000 10/17/2001 

48 Western Mass Electric 155,000,000 5/14/2001 

49 PSNH Funding LLC 525,000,000 4/20/2001 

50 CL&P Funding LLC 1,438,400,000 3/27/2001 

51 Detroit Edison 2001-1 1,750,000,000 3/2/2001 

52 PECO 2001-A 805,500,000 2/15/2001 

53 PSE&G 2001-A 2,525,000,000 1/25/2001 

54 PECO 2000-A 1,000,000,000 4/27/2000 

55 West Penn Power 600,000,000 11/3/1999 

56 Pennsylvania Power & Light 2,420,000,000 7/29/1999 

57 Boston Edison 725,000,000 7/27/1999 

58 Sierra Pacific Power 24,000,000 4/8/1999 

59 PECO Energy 4,000,100,000 3/18/1999 

60 Montana Power 64,000,000 12/22/1998 

61 Illinois Power 864,000,000 12/10/1998 

62 Commonwealth Edison 3,400,000,000 12/7/1998 

63 San Diego Gas & Electric 657,900,000 12/4/1997 

64 Southern California Edison 2,463,000,000 12/4/1997 

65 Pacific Gas & Electric 2,901,000,000 11/25/1997 

Total $50,527,756,097 

Source: Guggenheim Securities; SEC Registration Statements 
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Charles N. Atkins II, Senior Advisor 

Guggenheim Securities, LLC 

July 1, 2019 

Public Service Company of New Mexico's Request for a Financing Order 
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The following memorandum has been prepared on behalf of the Public Service Company of New Mexico ("PNM") in connection with 
its request for a financing order from the New Mexico Public Regulation Commission enabling PNM to use securitization as a means 
to finance certain Energy Transition Costs associated with the proposed abandonment of the San Juan coal plant. This memorandum is 
not to be used for any other purpose or relied upon by any other persons. Please refer to the notice at the end of this memorandum for 
important additional information. 
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Guggenheim Securities, LLC 

330 Madison Avenue, 18" Floor 

New York, NY 10017 

Section 4 (b) ( 5) of the Energy Transition Act ("ET A") (Supporting Exhibit- I) requires, as a part of an application for a Financing 
Order requesting the authorization to sponsor the issuance of Energy Transition Bonds, the preparation and inclusion of: 

"a memorandum with supporting exhibits from a securities fim1, such firm to be attested to by the State Board of Finance as being experienced in the 
marketing of bonds and capable of providing such a memorandum, that the proposed issuance satisfies the current published AAA rating or 
equivalent rating criteria of at least one nationally recognized statistical rating organization for issuances similar to the proposed energy transition 
bonds ... " 

The State Board of Finance on May 21, 2019 issued the required attestation, addressed to the New Mexico Public Regulation 
Commission. This attestation is attached to this memorandum ("Memorandum") as Supporting Exhibit-2. 

Fitch Ratings, Inc. ("Fitch") is a nationally recognized statistical rating organization that has published "AAA" criteria for bond 
issuances similar to the proposed Energy Transition Bonds: "U.S. Utility Tariffi'Stranded Cost Bonds Rating Criteria," December 7, 
2018 (the "Fitch Criteria"). The Fitch Criteria are attached as Supporting Exhibit-3. 

We have reviewed the Fitch Criteria, and we have compared key elements of the proposed Energy Transition Bond transaction with 
those criteria. Our comparison, which includes the preparation of Fitch AAAsf stress cash flow scenarios based upon data provided to 
us by PNM, indicates that the proposed PNM-sponsored securitization transaction satisfies the Fitch Criteria. (Fitch adds the "sf' 
designation to structured finance ratings.) These cash flow scenarios are subject to change as market bond interest rates, PNM data, 
and Fitch Criteria may vary or change. 

This Memorandum describes our comparison, and provides Supporting Exhibits. We note that rating agencies are independent 
companies, and their criteria are subject to future revisions, which may or may not be significant. 

II. OVERVIEW OF FITCH CRITERIA 

Key Rating Drivers 

The Fitch Criteria provide that the following key rating drivers are of equal importance to their rating analysis: 

• Legal Risks and Regulatory Framework 
• Credit Analysis (Revenue Stability) 
• Structural and Cash Flow Analysis 

Legal and Regulatory Framework: We have compared the Fitch Criteria with key provisions of the ET A, as well as the proposed 
Financing Order included as part of PNM's Financing Order Application. Fitch emphasizes that the legal and regulatory framework 
must provide that the cash flow derived from the Energy Transition Property and Energy Transition Charges will not be impaired or 
diminished. 

Credit Analysis (Revenue Stability): The Fitch Criteria require a review of the various categories of customers within the utility 
service territory, as well as the size of the charge as a percentage of the total residential customer bill. In Fitch's view excessive 
charges may present additional political or regulatory risks. 

Structural and Cash Flow Analysis: Several stress case cash flow scenarios are required by the Fitch Criteria to test the various 
stressed assumptions, such as forecast variances, delinquencies and charge-offs, loss of industrial customers, and the annual loss of 
revenues from the peak consumption month, among others. 

The following pages summarize our comparison of the Fitch key rating drivers with elements and AAAsf stress case cash flow 
scenarios for the proposed PNM Energy Transition Bond transaction. 
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330 Madison Avenue, 18th Floor 

New York, NY 10017 

Legal Risks and Regulatory Framework 

Property Right 

Irrevocability and State 
Support 

Bankruptcy Remote/True 
Sale 

Utility Successor 
Requirements 

Third-Party Energy 
Providers 

True-Up Mechanism 

Non-Bypassability 

• The financing order should establish future special tariff collections as a property 
right that can be transferred in a true sale and pledged as a security interest 

• The amount of the special tariff, as well as the rules for its collection, should be 
defined in the order approved by the commission or the equivalent agency of the 
state in the relevant state 

• Irrevocability of the special tariff and the State Pledge prohibits the legislature, the 
commission or any other agency or governmental entity from rescinding, altering 
or amending the special tariffs or property rights in any way that would reduce or 
in1pair their value 

• Fitch considers irrevocability and the State Pledge an important protection against 
changing political agendas in the legislative or executive branches of government. 
It represents a high level of assurance of state regulatory action in support of the 
revenue requirements of tariff bonds 

• The statute or order is expected to protect bondholders from the interruption or 
in1pairn1ent of cash flows in the event of a utility bankruptcy 

• It is also expected to provide that the transfer of property rights to the trust will be 
treated as an absolute transfer, not as a pledge, of the seller's right to, title to and 
interest in the property 

• To effectively de-link the rating of tariff bonds from that of the utility, Fitch 
considers it essential that the order create an obligation on the commission to 
ensure that, in the event of the incumbent utility's sale or bankruptcy, any 
successor to the utility be treated as a successor and be required to continue 
servicing the tariff bonds to avoid disruption in billing and collecting 

• If the statute or order allows for third-party consolidated billing, a typical result is 
the imposition of minimum credit quality or collateral requirements on parties 
wishing to assume this service 

• Fitch expects these guidelines to define the circumstances in which a third-party 
provider would be replaced either by the incumbent utility or an alternate servicer 
(Not currently applicable in New Mexico) 

• The true-up mechanism is the most significant credit component for utility 
transactions 

• The absence of a true-up mechanism could limit the ability to assign a AAAsf 
rating 

• The statute should provide that the special tariffs are non-bypassable, implying that 
a utility can collect these charges from all existing retail customers and all future 
retail customers within the service territory without any (or with a few) exceptions 

• Instances where covenants related to non-bypassability that allow for weaker 
provisions (that allow for significant exceptions) would not be consistent with a 
AAAsfrating 

ETA, Sec.2 I 

ETA Sec. 7 A, 19 A 

ETAScc.1-lA 

ET A Sec. 9 B, G 

Not Applicable 

ETA Sec. 6 

ETA See. 2 G, P 
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330 Madison Avenue, 18th Floor 

New York, NY 10017 

Credit Analysis 

Customer Base 

Size of Dedicated Tariff 
Component 

Fitch reviews a number of economic factors in its analysis of the customer base, 
including the size and shape of the service territory (the geographic footprint), 
diversity of the customer pool, change in housing starts during recessionary 
periods, exposure to key industries, eyclicality of key industries, historical 
recessionary bankruptcy data and existence of any major military bases in the 
territory 

• These qualitative factors help Fitch develop an understanding of the utilities' 
customer base, which, ultimately, provides the cash flows to pay the liabilities of 
the trust 

• The residential segment will provide a high level of customer diversification, 
sin1ilar to that found in credit card receivables ABS transactions. Since the special 
tariff is assessed against a household rather than an individual, it is assumed that 
the majority ofresidents moving away from a service territory will be replaced 
with new residents. Thus, the residential segment tends to be a large, diversified 
and relatively stable source of cash flow 

• Cross-collatcralization across customer classes through the true-up mitigates risk, 
since all customers bear responsibility to make up for revenue shortfalls from any 
particular customer class 

■ Fitch believes that when the special tariff is a relatively small portion of 
customers' all-in cost of utility service, increases in the tariff under the true-up 
mechanism are less likely to reduce consumers' demand for utility services or to 
stimulate consumers to adopt alternative, off-the-grid energy services 

• Fitch believes that special tariffs (under all scenarios) in excess of20% of the 
customer bill over a long financing tenn would generally be inconsistent with a 
AAAsf rating 

A description of PNM's customer base and customer charge types per customer class follows on the next page. 
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GUGG nHElm 

Structural and Cash Flow Analysis 

Transaction Structure 

Credit .Enhancement 

Collection Accounts 

Cash Flow Modeling 

Modeling Methodology 

Servicer Risk/Interest Rate 
Risks/Commingling Risk 

• Fitch requires that an acceptable transaction structure include the true 
sale of the property right to a bankruptcy remote SPE that serves as 
the bond issuer. The SPE pursuant to its statutory authorization 
grants a first perfected security interest in the transition property to a 
trustee on behalf of the bondholders 

• The true-up mechanism adjusts the transition to ensure that 
scheduled bond payments and other ongoing financing costs are paid 
as scheduled, prior to the rated legal maturities of eaeh bond tranche 

PNM Exhibit CNA-4 
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Guggenheim Securities, LLC 
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' Floor 
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----1----··· .. ·· .............................................. , 
• The mandatory periodic true-up adjustment mechanism is the 

primary form of credit enhancement for the bonds. The frequency of 
true-up adjustments is a key factor in the analysis, with more 
frequent, and optional true-ups a positive factor 

• Other credit enhancement, such as equity accounts or reserves, are 
typically small. If they are drawn upon, the accounts must be 
replenished through the true-up mechanism 

• Revenues from the customer charges must be deposited in SPE 
collection accounts established by the transaction indenture and 
controlled by the SPE trustee. The collections are then distributed 
pursuant to the indenture waterfall to pay bond interest, principal and 
other ongoing SPE expenses. Any excess eash is held within an 
excess funds account and is incorporated in the calculation of the 
next true-up adjustment 

• Cash flow models are developed incorporating both the asset and 
liability sides of the transaction, using the proposed bond structure 
and forecasted customer revenues over the life of the transaction. 
Forecasted energy consumption by customer class, delinquency and 
charge-off and other assumptions 

• Fitch requires the analysis of various cash flow stress scenarios 
assuming significant declines in customer revenues, attributable to 
factors such as economic recessions, demographic shifts, customer 
exits from the service territory, co-generation, energy conservation 
and forecasting errors. The stress methodology combines factors and 
applies a variance percentage to determine whether the true-up 
mechanism adequately offsets the revenue declines within acceptable 
time fran1es and charge thresholds 

• The rating of the experienced utility servicer is a factor, with 
investment grade ratings a credit positive (PNM has investment 
grade ratings). Model assun1es higher replacement servicer fees 
throughout 

• Where variable rate bonds are issued, interest rate risk must be 
mitigated with hedge counterparties meeting Fitch counterparty 
rating criteria (PNM proposes to issue fixed rate bonds.) 

• Funds should be remitted to the SPE lockbox daily, with no longer 
than a two-business day period of potential commingling with other 
utility cash 
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III. FITCH CRITERIA: CASH FLOW MODELING 

AAAsf Stress Scenario 

Stress Variable: Forecast 
Variance and 
Consumption Stresses 

Stress Variable: 
Reforecasting Stress 

Stress Variable: 
Delinquency Rates / 
Chargeoffs 

Stress Variable: Successor 
Servicer Fee 

Stress Variable: Billing 
Risk 

Stress Variable: Franchise 
Fee Stress 

This stress variable is applied as a stressed forecast variance to projected 
consumption, intended to incorporate the effect of an economic recession, extreme 
weather changes, changing usage patterns or general demographic shifts 

• The 'AAAsf' stressed forecast variance is set at 5.0x the historical five-year peak 
absolute forecast variance (i.e. the largest variance, whether the forecast was too 

or too low). As a further stress, these stressed variances are applied to the first 
year and increased I% annually thereafter for the first IO years, then by 1.5% for 
the ne"-'1 five years and 2% thereafter 

• Fitch assumes that, even as actual consumption declines below original forecasts, 
the utility does not promptly rectify its original forecasts to reflect this adverse 
variance 

• This stress assumes that a revision of original forecasts ( or a reforecasting process) 
will only commence two years after the stressed forecast variances take effect. 
Thereafter, forecasts will be aligned with actual experience 

• Fitch reviews the utility's historical delinquency experience and applies a 5.0x 
multiple to the highest delinquency period. If the transaction uses a collections 
eurve, Fitch assumes delays in actual collections beyond the collections curve 

• Fitch applies chargeoff ratios at 5.0x the five-year historical peak chargeoff 

• The 'AAAsf' stress case assumes that a successor servicer is appointed at closing; 
a higher successor servicer fee is utilized for purposes of cash flow modeling 

• Fitch assumes that, each year, cash flows relating to the month with the largest 
billed an1ount are fully written off due to a servicing disruption event 

• ]be franchise fee stress assumes that the portion of franchise fees recovemble from 
customers is not recovered 

• The percentage of revenue recoverable from customers as a franchise fee is added 
to the base case chargeofflevel and a 5.0x multiple is applied 

of 

available) 

A summary of the PNM-proposed transaction assumptions and results for the Fitch AAAsf Stress Scenario follows on the next 
page. 
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Stress Variable: Variable and Consnmption Stress(!) 
Highest Absolute Total Variance (5-Y ear Historical) 
AAAsf Stress (5.0xHighest Absolute Variance) 
% Increase in Variance Stress, Years 1-10 
% Increase in Variance Stress, Years 11-15 

% Increase in Variance Stress, Years 16+ 

YearO 
Year 1 
Year 2 

Year 3 
Year 25 

Stress Variable: DelinquenL-y Stress 
Paid on Due Date to 29 Days 
One Month Overdue 
Two Months Overdue 
Three Months Overdue 
Four Months Overdue 
Five Months Overdue 
SixMonths Overdue 
Never Colleeted 

ChargeoffStress (5.0xHistorical Peak Chargeoffsi') 
Servicer Fee: Successor Servicer Fee 
Billing Risk 

Payment of Principal and Interest (Base Case) 
Class A-1 
Class A-2 

I Class A-3 
ClassA'-4 

I Class A-5 

I 
I Payment of Principal and Interest (AAAsf Stress Case) 

i Class A-1 

! Class A-2 

! ClassA-3 

i Class A-4 

I Class A-5 

I 
I Residential Customer Charge 

I Maximum Residential Customer Charge<') 

I Average Total Monthly Residential BilJC'l 
I Residential Customer Charge as a% of Average Bill 

L. -

Commercial (%) 

1.3% 

6.5% 

1.0% 

1.5% 
2.0% 

AAAsfVariance % 
6.5% 

7.5% 

8.5% 

9.5% 

44.0% 

Base Case(%) 
75.9% 

14.2% 

4.0% 
0.9% 

4.7% 

0.0% 

0.0% 

0.3% 

0.3% 
0.05% 

NIA 

Timely Interest? 
Yes 
Yes 
Yes 
Yes 
Yes 

Timely Interest? 
Yes 

Yes 

Yes 

Base Case 

$2.35 

$79.40 

3.0% 

(1) Note: Also assumes residential consumption deelines to the point such that no customers are in Block 3. 

(2) Represents monthly demand in MW. 

(3) Includes franchise fee stress in AAAsf stress scenario. 

(4) Weighted average of Block 1 and Block 3 customer charges. Excludes Gross Receipts Tax and Franchise Fees. 

(5) Based on average monthly residential bill for 2018 plus customer charge. 
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AAAsf Consumption (l) 

585 

579 

572 

566 
· 350 

AAAsf(¾) 
38.0% 

45.0% 

7.4% 

0,0% 

0.0% 

0.0% 

0.0% 
9.6% 

9.6% 
0.60% 

One-Mo. Writeoff 

Repaid by ugal Final Mat.? 

Yes 
Yes 
Yes 
Yes 
Yes 

Repaid by ugal Final Mat.? 
Yes 
Yes 
Yes 
Yes 
Yes 

AAAsf 

$2.83 

$79.88 

3.5% 

- .. 
Years Extended Past Sch. Mat. 1 

o.o I 
o.o I 
o.o I 
o.o I 
o.o I 

Years Extended Past Sch, Mat. : 
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No-Industrials Stress Scenario 

Stress Variable: Industrial 
Customer Class 

This case is designed to test the risk from self-generation and new technologies, 
which is more inherent in this asset class 
In service territories deemed to have industrial concentrations, Fitch tests the ability 
of the transaction to withstand the complete loss of consumption from the industrial 
class, assuming base case conditions hold 

A summary of the PNM-proposed transaction assumptions and results of the Fitch No-Industrials Stress Scenario is below. 

Stress Variable: Industrial Customer Class Industrial (%) 

Decline in Industrial Customer Count 100% 

! Payment of Principal and Interest (Base Case) Timely Interest? Repaid by Legal Final Mat.? Years Extended Past Sch. Mat. 

I Class A-1 

I Class A-2 

i Class A-3 

I Class A-4 

! Class A-5 
! 

I Payment of Principal and Interest (No-Industrials Stress Case) 
! Class A-1 

! Class A-2 

I Class A-3 

I ClassA-4 

! Class A-5 
! 

! Residential Customer Charge 
I Maximum Residential Customer Charge<1J 

: Average Total Monthly Residential Bill(') 

I Residential Customer Charge as a% of Average Bill __ 

Yes 

Yes 

Yes 

Yes 

Yes 

Timely Interest? 
Yes 

Yes 

Yes 

Yes 

Yes 

Base Case 

$2.35 

$79.40 

3.0% 

(I) Weighted average of Block I and Block 3 customer charges. Excludes Gross Receipts Tax and Franchise Fees. 

(2) Based on average monthly residential bill for 2018 plus customer charge. 

Yes 

Yes 

Yes 

Yes 

Yes 

Repaid by Legal Final Mat.? 
Yes 

Yes 

Yes 

Yes 

Yes 

No-Industrials Stress 

$2.47 

$79.52 

3.1% 

0.0 

0,0 

0.0 

0.0 

0.0 

Years Extended Past Sch. Mat. 
0.0 

0.0 

0.0 

0.0 

0.0 
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Rating Sensitivity Scenario 

Fitch's rating sensitivity analysis seeks to determine the break-even rate of 
consumption decline a transaction could withstand before leading to a default in the 
payment terms of the transaction 

• In its analysis, Fitch utilizes its cash flow model to decrease the rate of 
consumption in 1 % increments until the amounts collected are no longer enough to 
meet the minimum interest required each period or fully repay principal by the 
legal final maturity dale 

A summary of the PNM-proposed transaction assumptions and results of the Fitch Rating Sensitivity Stress Scenario is below. 

Stress Variable: Energy Consumption 
Break-Even Consumption Day l Decline Rate(!) 83.6% 

Payment of Principal and Interest (Base Case) 
I Class A-1 

! ClassA-2 

I ClassA-3 

ClassA-4 

I Class A-5. 
I 

Timely Interest? Repaid by Legal Final Mat.? 

Yes Yes 
Yes Yes 
Yes 
Yes 
Yes 

Yes 
Yes 

Yes 

Years Extended Past Sch. Mat. I 
o.o I 
o.o I 
o.o I 
o.o I 
0.0 

I 
I Payment of Principal and Interest (Ratings Sensitivity Case) 
I Class A-1 

! Class A-2 

ClassA-3 

I Class A-4 

' 'Class A-5 

Timely Interest? Repaid by Legal Final Mat.? 
Yes Yes 
Yes 
Yes 

Yes 
Yes 

Yes 
Yes 

Yes 
Yes 

Years Extended Past Sch. Mat. I 
3.0 I 

3.0 I 

3.0 I 
2.5 I 

3.0 I 
! 

I Residential Customer Charge Base Case Ratings Sensitivity Case 
Maximum Residential Customer Charge(') 

I Average Total Monthly Residential Bilf'l 
Residential Customer Charge as a% of Average Bill 

l --=--- ---- ----
$2.35 

$79.40 

3.0% 

(1) Assumes the utility reforecasts after 7 years. Assumes residential consumption declines to the point such that no customers are in Block 3. 

$2.21 

$79.26 

2.8% 

(2) Weighted average of Block 1 and Block 3 customer charges. Customer charge is lower in Ratings Sensitivity Case due to loss of Block 3 and remaining charge being spread across all 
other remaining classes. Excludes Gross Receipts Tax and Pranchise Pees. 

(3) Based on average monthly residential bill for 2018 plus customer charge. 

Variations from Criteria 

Fitch rating committees may vary the application of criteria. Rating agencies are independent organizations, and may revise or depart 
from their published criteria at any time. The Fitch Criteria include these statements: 

"Fitch's criteria are designed to be used in conjunction with e>."J}erienced analytical judgment exercised through a committee process .... A rating 
committee may adjust the application of these criteria to reflect the risks of a specific transaction or entity. Such adjustment~ are called variations .... 
A variation can be approved by a ratings committee where the risk, feature or other factor relevant to the assigurnent of a rating and the methodology 
applied to it are both included within the scope of the criteria, but were the analysis described in the criteria requires modification to address factors 
specific to the particular transaction or entity." 
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Guggenheim Securities, LLC 
330 Madison Avenue, 18th Floor 

New York, NY 10017 

Guggenheim Securities, LLC ("Guggenheim Securities" or "us") prepared these materials (together with any related oral commentary and any supplemental 
materials or updates, this "Presentation") solely for informational purposes. This Presentation and the contents thereof are proprietary to Guggenheim 
Securities and, without our prior written consent or as required by law, may not be reproduced, disseminated, quoted from or referred to, in whole or in part, at 
any time, in any manner or for any purpose. 

This Presentation has been prepared by our investment banking personnel and not by a research analyst. This Presentation should not be construed or 
mistaken as a research report or as otherwise providing a basis for any investment decision. 

This Presentation does not constitute financial advice or create any financial advisory, fiduciary or other commercial relationship. In addition, this 
Presentation does not constitute and should not be construed as (i) a recommendation, advice, offer or solicitation by Guggenheim Securities, its affiliates or 
any of their respective officers, directors, employees, advisors or other representatives (collectively, "Representatives") with respect to any transaction or 
other matter, or with respect to the purchase or sale of any security, loan or other financial instrument, or as to how to vote or act with respect to any 
securities, loans or other financial instruments, whether in connection with any potential transaction or other matter, or (ii) addressing (a) any underlying 
business and/or financial decision to pursue any transaction or other matter, (b) the relative merits of any such transaction or matter as compared to any 
alternative business or financial strategies that might exist for any party, ( c) the financing of any transaction or ( d) the effects of any other transaction in 
which any party might engage. 

The views expressed herein are solely those of the author(s) and may differ from the views of other Representatives of Guggenheim Securities. The financial 
instruments referred to herein may be speculative and may involve risks to principal and interest. Past performance with respect to any transaction or other 
matter described herein is not (and should not be construed as being) indicative of future perfomiance. Each potential investor should conduct its own 
independent investigation and make its own investment decision regarding any potential transaction, whether involving any of the issuers or financial 
instruments referred to herein or any other issuers or financial instruments. 

Any prices or levels shown, whether pertaining to securities, financial instruments or other matters, are either historical or purely indicative. We express no 
view or opinion as to the price or range of prices at which securities or financial instruments of or relating to any Recipient or any third party ( whether or not 
referenced in this Presentation) may trade at any time, including subsequent to the announcement or consummation of any potential transaction. 

Guggenheim Securities, its affiliates and of their respective Representatives may have positions in the financial instruments referred to herein and may have 
acquired them at prices no longer available. Guggenheim Securities, its affiliates and their respective Representatives may provide investment banking, 
advisory and other services to, and have other material relationships with, the issuers or other entities referred to herein. This Presentation is not independent 
of the proprietary interests of Guggenheim Securities, its affiliates or any of their respective Representatives, which interests may conflict with those of any 
potential investor or other third party. 

In providing this Presentation, we (i) do not assume any responsibility, obligation or liability for the accuracy, completeness, reasonableness, achievability or 
independent verification of, and have not independently verified, any information included with this Presentation (including, without limitation, any forward
looking information); (ii) express no view, opinion, representation, guaranty or warranty (in each case, express or implied) regarding the reasonableness or 
achievability of any forward-looking information or the assumptions upon which any such forward-looking information is based; and (iii) assume that any 
information obtained from public sources, data suppliers and other third parties is reasonable and reliable. 

We do not provide legal, regulatory, tax, accounting or actuarial advice. We understand that each potential investor or other third party will consult its own 
legal, regulatory, tax, accounting, actuarial and other professional advisors in connection with any potential transaction or otherwise. 

Except as otherwise indicated herein, this Presentation has been prepared and submitted as of the date on which it is being submitted to you (or, if earlier, as 
of the date on the cover page), reflects information available to us as of or prior to such date and is based on economic, capital markets and other conditions as 
of or prior to such date. We assume no obligation or liability ( express or implied) for updating or otherwise revising this Presentation. This Presentation 
supersedes any previous presentation, materials or oral commentary delivered by us in connection with the subject matter hereof 

Neither Guggenheim Securities nor any of its Representatives shall be liable for any losses, costs or claims arising from reliance on or use of any of the 
information contained herein. 

© 2019 Guggenheim Securities, LLC. All rights reserved. 
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AN ACT 

RELATING TO PUBLIC UTILITIES; ENACTING THE ENERGY TRANSITION 

ACT; AUTHORIZING CERTAIN UTILITIES THAT ABANDON CERTAIN 

GENERATING FACILITIES TO ISSUE BONDS PURSUANT TO A FINANCING 

ORDER ISSUED BY THE PUBLIC REGULATION COMMISSION; PROVIDING 

PROCUREMENT OF REPLACEMENT RESOURCES, INCLUDING LOCATION OF 

THE REPLACEMENT RESOURCES; AUTHORIZING THE COMMISSION TO 

IMPOSE A FEE ON THE QUALIFYING UTILITY TO PAY COMMISSION 

EXPENSES FOR CONTRACTS FOR SERVICES FOR LEGAL COUNSEL AND 

FINANCIAL ADVISORS TO PROVIDE ADVICE AND ASSISTANCE FOR 

PURPOSES RELATED TO THE ACT; PROVIDING PROCEDURES FOR 

REHEARING AND JUDICIAL REVIEW; PROVIDING FOR THE TREATMENT OF 

ENERGY TRANSITION BONDS BY THE COMMISSION; CREATING SECURITY 

INTERESTS IN CERTAIN PROPERTY; PROVIDING FOR THE PERFECTION 

OF INTERESTS IN CERTAIN PROPERTY; EXEMPTING ENERGY TRANSITION 

CHARGES FROM CERTAIN GOVERNMENT FEES; CREATING THE ENERGY 

TRANSITION INDIAN AFFAIRS FUND, THE ENERGY TRANSITION 

ECONOMIC DEVELOPMENT ASSISTANCE FUND AND THE ENERGY 

TRANSITION DISPLACED WORKER ASSISTANCE FUND; PROVIDING FOR 

NONIMPAIRMENT OF ENERGY TRANSITION CHARGES AND BONDS; 

PROVIDING FOR CONFLICTS IN LAW; PROVIDING THAT ACTIONS TAKEN 

PURSUANT TO THE ENERGY TRANSITION ACT SHALL NOT BE 

INVALIDATED IF THE ACT IS HELD INVALID; REQUIRING THE PUBLIC 

REGULATION COMMISSION TO APPROVE PROCUREMENT OF ENERGY 

STORAGE SYSTEMS; PROVIDING NEW REQUIREMENTS AND TARGETS FOR SCORC/SB 489 
Page 1 
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THE RENEWABLE PORTFOLIO STANDARD FOR RURAL ELECTRIC 

COOPERATIVES AND PUBLIC UTILITIES; AMENDING CERTAIN 

DEFINITIONS IN THE RENEWABLE ENERGY ACT AND RURAL ELECTRIC 

COOPERATIVE ACT; REQUIRING THE HIRING OF APPRENTICES FOR THE 

CONSTRUCTION OF FACILITIES THAT PRODUCE OR PROVIDE 

ELECTRICITY; ALLOWING COST RECOVERY FOR EMISSIONS REDUCTION; 

PROVIDING POWERS AND DUTIES FOR THE PUBLIC REGULATION 

COMMISSION OVER VOLUNTARY PROGRAMS FOR PUBLIC UTILITIES AND 

RURAL ELECTRIC COOPERATIVES; REQUIRING THE PROMULGATION OF 

RULES TO IMPLEMENT THE RENEWABLE ENERGY ACT; REQUIRING THE 

ENVIRONMENTAL IMPROVEMENT BOARD TO PROMULGATE RULES TO LIMIT 

CARBON DIOXIDE EMISSIONS OF CERTAIN ELECTRIC GENERATING 

FACILITIES. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO: 

SECTION 1. SHORT TITLE.--Sections 1 through 23 of this 

act may be cited as the "Energy Transition Act". 

SECTION 2. DEFINITIONS.--As used in the Energy 

Transition Act: 

A. "adjustment mechanism" means a formula-based 

calculation used to make adjustments to the energy transition 

charges that are necessary to correct for any over-collection 

or under-collection of the energy transition charges, to 

provide for the timely and complete payment of scheduled 

principal and interest on energy transition bonds and the SCORC/SB 489 
Page 2 
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payment and recovery of other financing costs in accordance 

with a financing order; 

B. "ancillary agreement" means a bond, insurance 

policy, letter of credit, reserve account, surety bond, 

interest rate lock or swap arrangement, hedging arrangement, 

liquidity or credit support arrangement or other similar 

agreement or arrangement entered into in connection with the 

issuance of an energy transition bond that is designed to 

promote the credit quality and marketability of the bond or 

to mitigate the risk of an increase in interest rates; 

C. "assignee" means a person or legal entity, that 

may be newly created by the qualifying utility, to which an 

interest in energy transition property is sold, assigned, 

transferred or conveyed, other than as security, and any 

successor to or subsequent assignee of such a person or legal 

entity; 

D. "commission" means the public regulation 

commission; 

E. "electric delivery service" means transmission, 

distribution, generation, energy or any other service from a 

qualifying utility pursuant to commission-approved rate 

schedules or special contracts; 

F. "energy transition bond" means a bond or other 

evidence of indebtedness or ownership that is issued by a 

qualifying utility or an assignee pursuant to a financing SCORC/SB 489 
Page 3 
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order, the proceeds of which are secured by or payable from 

energy transition property and that are non-recourse to the 

qualifying utility; 

G. "energy transition charge" means a 

non-bypassable charge paid by all customers of a qualifying 

utility for the recovery of energy transition costs; 

H. "energy transition cost" means the sum of: 

(1) financing costs; 

(2) abandonment costs, which for a 

qualifying generating facility shall not exceed the lower of 

three hundred seventy-five million dollars ($375,000,000) or 

one hundred fifty percent of the undepreciated investment in 

a qualifying generating facility being abandoned, as of the 

date of the abandonment. The abandonment costs subject to 

this limitation shall include: 

(a) up to thirty million dollars 

($30,000,000) per qualifying generating facility in costs not 

previously collected from the qualifying utility's customers 

for plant decommissioning and mine reclamation costs, subject 

to any limitations ordered by the commission prior to January 

1, 2019 and affirmed by the New Mexico supreme court prior to 

the effective date of the Energy Transition Act, associated 

with the abandoned qualifying generating facility; 

(b) up to twenty million dollars 

($20,000,000) per qualifying generating facility in costs for SCORC/SB 489 
Page 4 
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severance and job training for employees losing their jobs as 

a result of an abandoned qualifying generating facility and 

any associated mine that only services the abandoned 

qualifying generating facility; 

(c) undepreciated investments as of the 

date of abandonment on the qualifying utility's books and 

records in a qualifying generating facility that were either 

being recovered in rates as of January 1, 2019 or are 

otherwise found to be recoverable through a court decision; 

and 

(d) other undepreciated investments in 

a qualifying generating facility incurred to comply with law, 

whether established by statute, court decision or rule, or 

necessary to maintain the safe and reliable operation of the 

qualifying generating facility prior to the facility's 

abandonment; 

(3) any other costs required to comply with 

changes in law enacted after January 1, 2019 incurred by the 

qualifying utility at the qualifying generating facility; and 

(4) payments required pursuant to Section 16 

of the Energy Transition Act; 

I. "energy transition property" means the rights 

and interests of a qualifying utility or an assignee under a 

financing order, including the right to impose, charge, 

collect and receive energy transition charges in an amount SCORC/SB 489 
Page 5 
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necessary to provide for full payment and recovery of all 

energy transition costs identified in the financing order, 

including all revenues or other proceeds arising from those 

rights and interests; 

J. "energy transition revenues" means revenues 

collected by or on behalf of a qualifying utility through an 

energy transition charge; 

K. "financing cost" means the cost incurred by the 

qualifying utility or an assignee to issue and administer 

energy transition bonds, including: 

(1) payment of the fee authorized pursuant 

to Subsection L of Section 5 of the Energy Transition Act; 

(2) principal, interest, acquisition, 

defeasance and redemption premiums that are payable on energy 

transition bonds; 

(3) any payment required under an ancillary 

agreement and any amount required to fund or replenish a 

reserve account or other account established under any 

indenture, ancillary agreement or other financing document 

relating to the energy transition bonds; 

(4) any costs, fees and expenses related to 

issuing, supporting, repaying, servicing and refunding energy 

transition bonds, the application for a financing order, 

including related state board of finance expenses, or 

obtaining an order approving abandonment of a qualifying SCORC/SB 489 
Page 6 
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(5) any costs, fees and related expenses 

incurred relating to any existing secured or unsecured 

obligation of a qualifying utility or an affiliate of a 

qualifying utility that are necessary to obtain any consent, 

release, waiver or approval from any holder of such an 

obligation to permit a qualifying utility to issue or cause 

the issuance of energy transition bonds; 

(6) any taxes, fees, charges or other 

assessments imposed on energy transition bonds; 

(7) preliminary and continuing costs 

associated with subsequent financing; and 

(8) any other related costs approved for 

recovery in the financing order; 

L. "financing order" means an order of the 

commission that authorizes the issuance of energy transition 

bonds, authorizes the imposition, collection and periodic 

adjustments of the energy transition charge and creates 

energy transition property; 

M. "financing party" means a trustee, collateral 

agent or other person acting for the benefit of a bondholder, 

and a party to an ancillary agreement or the energy 

transition bonds, the rights and obligations of which relate 

to or depend upon the existence of energy transition 

property, the enforcement and priority of a security interest SCORC/SB 489 
Page 7 
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in energy transition property or the timely collection and 

payment of energy transition revenues; 

N. "lowest cost objective" means that the 

structuring, marketing and pricing of energy transition bonds 

results in the lowest energy transition charges consistent 

with prevailing market conditions at the time of pricing of 

energy transition bonds and the structure and terms of energy 

transition bonds approved pursuant to the financing order; 

0. "municipality" means any incorporated city, 

town or village, whether incorporated under general act, 

special act or special charter, incorporated counties and H 

class counties; 

P. "non-bypassable" means that the payment of an 

energy transition charge may not be avoided by an electric 

service customer located within a utility service area and 

shall be paid by the customer that receives electric delivery 

service from the qualifying utility imposing the charge for 

as long as the energy transition bonds secured by the charge 

are outstanding and the related financing costs have not been 

recovered in full; 

Q. "non-utility affiliate" means, with respect to 

a qualifying utility, a person that is an affiliated 

interest, as that term is used in the Public Utility Act, but 

a "non-utility affiliate" does not include a public utility 

that provides retail utility service to customers in the SCORC/SB 489 
Page 8 
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state; 

R. "public utility" means "public utility" as used 

in the Public Utility Act, but "public utility" does not 

include a distribution cooperative utility organized pursuant 

to the Rural Electric Cooperative Act; 

S. "qualifying generating facility" means a 

coal-fired generating facility in New Mexico that may be 

composed of multiple generating units that: 

(1) has been granted a certificate of public 

convenience and for which abandonment authority is granted 

after December 31, 2018; 

(2) is owned or leased, in whole or in part, 

by a qualifying utility; 

(3) if operated by a qualifying utility 

prior to the effective date of the Energy Transition Act, is 

to be abandoned prior to January 1, 2023; and 

(4) if not operated by a qualifying utility 

prior to the effective date of the Energy Transition Act, is 

to be abandoned prior to January 1, 2032; and 

T. "qualifying utility" means a public utility 

that meets the requirements of Paragraph (1) of Subsection G 

of Section 62-3-3 NMSA 1978 and owns or leases all or a 

portion of a qualifying generating facility and its successor 

or assignees. 

SECTION 3. LOCATION OF RESOURCE DEVELOPMENT AFTER SCORC/SB 489 
Page 9 
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ABANDONMENT.--

A. For a qualifying utility that abandons a 

qualifying generating facility in New Mexico prior to 

January 1, 2023, the qualifying utility shall, no later than 

one year after approval of the abandonment, apply for 

commission approval of competitively procured replacement 

resources. As part of that competitive procurement, and in 

addition to the criteria set forth in Subsections Band C of 

this section, projects shall be ranked based on their cost, 

economic development opportunity and ability to provide jobs 

with comparable pay and benefits to those lost due to the 

abandonment of a qualifying generating facility. The 

qualitative and quantitative data and analysis used to 

establish the ranking shall be available for review by 

parties to the commission proceeding. 

B. In determining whether to approve replacement 

resources, the commission shall prefer resources with the 

environmental impacts, those with higher ratios of 

capital costs to fuel costs and those able to reduce the cost 

of reclamation and use for lands previously mined within the 

county of the qualifying generating facility. 

C. In considering responses to requests for 

proposals for replacement resources pursuant to this section, 

a qualifying utility shall inform prospective bidders that 

it promotes and encourages the use of workers residing in SCORC/SB 489 
Page 10 
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New Mexico to the greatest extent practicable and shall take 

that use into consideration in evaluating proposals. 

D. The commission shall grant all necessary 

approvals for replacement resources; provided that the 

commission may determine that the particular resource 

proposed by the qualifying utility should not be approved and 

that, instead, an alternative replacement resource that meets 

the conditions of this section should be approved. The 

commission shall not disallow recovery of reasonable costs 

associated with requirements as to where the resources are 

located. 

E. Replacement resources shall be subject to local 

property taxes or a binding commitment to make an equivalent 

payment in lieu of taxes. 

F. As used in this section, "replacement 

resources 11 means up to four hundred fifty megawatts of 

nameplate capacity identified by the qualifying utility as 

replacement for a qualifying generating facility, and may 

include energy storage capacity; provided that such resources 

are located in the school district in New Mexico where the 

abandoned facility is located, are necessary to maintain 

reliable service and are in the public interest as determined 

by the commission. 

SECTION 4. FINANCING ORDER--APPLICATION CONTENTS-

PENDING APPLICATIONS.-- SCORC/SB 489 
Page 11 
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A. A qualifying utility that is abandoning a 

qualifying generating facility may apply to the commission 

for a financing order pursuant to this section to recover all 

of its energy transition costs through the issuance of energy 

transition bonds. To obtain a financing order, a qualifying 

utility shall obtain approval to abandon a qualifying 

generating facility pursuant to Section 62-9-5 NMSA 1978. 

The application for the financing order may be filed as part 

of the application for approval to abandon a qualifying 

generating facility. 

B. An application for a financing order shall 

include: 

(1) a description of the facility that the 

qualifying utility proposes to abandon or for which 

abandonment authority was granted after December 31, 2018; 

(2) an estimate of the energy transition 

costs and shall: 

(a) identify the severance pay and job 

training expenses for affected employees losing their jobs as 

a result of an abandoned qualifying generating facility and 

any associated mine that only services the abandoned 

qualifying generating facility; 

(b} identify costs not previously 

collected from the qualifying utility's customers for plant 

decommissioning and mine reclamation costs, subject to any SCORC/SB 489 
Page 12 
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limitations ordered by the commission prior to January 1, 

2019 and affirmed by the New Mexico supreme court prior to 

the effective date of the Energy Transition Act, associated 

with the abandoned qualifying generating facility; and 

(c) include an estimate of the 

financing costs associated with each series of energy 

transition bonds proposed to be issued; 

(3) an estimate of the amount of energy 

transition charges necessary to recover the costs in 

Paragraph (2) of this subsection and the proposed calculation 

thereof, based on the estimated date of issuance and 

estimated principal amount of each series of energy 

transition bonds proposed to be issued; 

(4) a description of the proposed adjustment 

mechanism that complies with the provisions of Section 6 of 

the Energy Transition Act; 

(5) a memorandum with supporting exhibits 

from a securities firm, such firm to be attested to by the 

state board of finance as being experienced in the marketing 

of bonds and capable of providing such a memorandum, that the 

proposed issuance satisfies the current published AAA rating 

or equivalent rating criteria of at least one nationally 

recognized statistical rating organization for issuances 

similar to the proposed energy transition bonds. The request 

for such attestation may be made by a qualifying utility SCORC/SB 489 
Page 13 
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prior to an application for a financing order, and the state 

board of finance shall act upon such a request promptly; 

(6) a commitment by the qualifying utility 

to file with the commission following the issuance of the 

energy transition bonds: 

(a) a description of the final 

structure and pricing of the bonds; 

(b) updated financing costs and payment 

amount required pursuant to Section 16 of the Energy 

Transition Act; and 

(c) an updated calculation of the 

energy transition charges; 

(7) an estimate of timing of the issuance 

and term of the energy transition bonds, or series of bonds; 

provided that the scheduled final maturity for each bond 

issuance shall be no longer than twenty-five years; 

(8) identification of plans to sell, assign, 

transfer or convey, other than as a security, interest in 

energy transition property, including identification of an 

assignee, and demonstration that the assignee will be a 

financing entity wholly owned, directly or indirectly, by the 

qualifying utility that will be initially capitalized by the 

qualifying utility in such a way that equity interests in the 

financing entity are at least one-half percent of the total 

capital of the assignee; SCORC/SB 489 
14 
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(9) identification of ancillary agreements 

that may be necessary or appropriate; 

(10) a description of a proposed ratemaking 

process to reconcile and recover or refund any difference 

between the energy transition costs financed by the energy 

transition bonds and the actual final energy transition costs 

incurred by the qualifying utility or the assignee; 

(11) a proposed ratemaking method to account 

for the reduction in the qualifying utility's cost of service 

associated with the amount of undepreciated investments being 

recovered by the energy transition charge at the time that 

charge becomes effective; and 

(12) a statement from the qualifying utility 

committing that the qualifying utility will use commercially 

reasonable efforts to obtain the lowest cost objective. 

C. The application may include requests for 

approvals for new resources necessitated by the abandonment 

of a qualifying generating facility. 

D. The qualifying utility or the commission may 

defer applications for needed approvals for new resources to 

a separate proceeding; provided that the application 

identifies adequate potential new resources sufficient to 

provide reasonable and proper service to retail customers. 

E. If an application for approval to abandon a 

qualifying generating facility is pending before the SCORC/SB 489 
15 
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commission on the effective date of the Energy Transition 

Act, the qualifying utility may file a separate application 

for a financing order, and the commission may join or 

consolidate the application for a financing order with the 

pending proceeding involving abandonment of the qualifying 

generating facility, with the consent of the applicant. On 

such joinder or consolidation, the time periods prescribed by 

the Energy Transition Act shall become applicable to the 

joined or consolidated case as of the date of the joinder or 

consolidation. 

F. If a qualifying utility does not recover energy 

transition costs pursuant to the Energy Transition Act, the 

energy transition costs may be recovered pursuant to other 

applicable provisions of the Public Utility Act. 

SECTION 5. FINANCING ORDER--ISSUANCE--TERMS OF BONDS-

REPORTS TO COMMISSION OF DISBURSEMENT OF BOND PROCEEDS-

REVIEW AND AUDIT OF RECORDS.--

A. The commission may approve an application for a 

financing order without a formal hearing if no protest 

establishing good cause for a formal hearing is filed within 

thirty days of the date when notice is given of the filing of 

the application for the financing order. If a hearing is 

held, the commission shall issue an order granting or denying 

the application for the financing order to a qualifying 

utility that is abandoning a qualifying generating facility SCORC/SB 489 
Page 16 
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and an order on an accompanying application of the qualifying 

utility for approval to abandon the qualifying generating 

facility within six months from the date the application for 

the financing order is filed.with the commission. For good 

cause shown, the commission may extend the time for issuing 

the order for an additional three months. 

B. Failure to issue an order approving the 

application or advising of the application's noncompliance 

pursuant to Subsection E of this section within the time 

prescribed by Subsection A of this section shall be deemed 

approval of the application for a financing order and 

approval to abandon the qualifying generating facility, if 

abandonment approval was requested as part of the application 

for the financing order pursuant to this subsection. The 

commission shall issue an order acknowledging the deemed 

approvals within seven days of the expiration of the time 

period described in Subsection A of this section. 

C. If an application for a financing order is 

accompanied by a request for approval of new resources, this 

section provides an alternative time frame to that provided 

in Subsection C of Section 62-9-1 NMSA 1978, and the time 

frame specified in this section shall govern, unless the 

request has been deferred to a separate proceeding pursuant 

to Subsection D of Section 4 of the Energy Transition Act. 

D. The issuance of a financing order shall be the SCORC/SB 489 
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only approval required for the authority granted in the 

financing order. 

E. The commission shall issue a financing order 

approving the application if the commission finds that the 

qualifying utility's application for the financing order 

complies with the requirements of Section 4 of the Energy 

Transition Act. If the commission finds that a qualifying 

utility's application does not comply with Section 4 of the 

Energy Transition Act, the commission shall advise the 

qualifying utility of any changes necessary to comply with 

that section and provide the applicant an opportunity to 

amend the application to make such changes. Upon those 

changes being made, the commission shall issue a financing 

order approving the application. 

F. A financing order shall include the following 

provisions: 

(1) approval for the qualifying utility or 

assignee to issue energy transition bonds as requested in the 

application, to use energy transition bonds to finance the 

maximum amount of the energy transition costs as requested in 

the application, as may be adjusted pursuant to Paragraph (6) 

of Subsection B of Section 4 of the Energy Transition Act, 

and to use the proceeds provided in Subsection A of Section 

10 of the Energy Transition Act; 

(2) approval for the qualifying utility to SCORC/SB 489 
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recover the energy transition costs, as may be adjusted 

pursuant to Paragraph (6) of Subsection B of Section 4 of the 

Energy Transition Act, requested in the application through 

energy transition charges; 

(3) approval of the energy transition 

charges necessary to recover the authorized energy transition 

costs, to be imposed through a non-bypassable energy 

transition charge as a separate line item on the qualifying 

utility's customer bills, assessed consistent with energy and 

demand cost allocations within each customer class, subject 

to update pursuant to the notice filing contemplated by 

Paragraph (6) of Subsection B of Section 4 of the Energy 

Transition Act and subject to the application of the 

adjustment mechanism as provided in Section 6 of the Energy 

Transition Act, until the energy transition bonds issued 

pursuant to the financing order and the financing costs 

related to those bonds are paid in full; 

(4) approval of the adjustment mechanism in 

compliance with Section 6 of the Energy Transition Act; 

(5) a description of the energy transition 

property that is created by the financing order that may be 

used to pay, and secure the payment of, the energy transition 

bonds and financing costs authorized to be issued in the 

financing order; 

(6) approval to enter into necessary or SCORC/SB 489 
Page 19 
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appropriate ancillary agreements; 

(7) approval of any plans for selling, 

assigning, transferring or conveying, other than as a 

security, an interest in energy transition property; and 

(8) approval of the proposed ratemaking 

process and method included in the application pursuant to 

Paragraphs (10) and (11) of Subsection B of Section 4 of the 

Energy Transition Act. 

G. A financing order shall provide that the 

creation of energy transition property shall be simultaneous 

with the sale of the energy transition property to an 

assignee as provided in the application and the pledge of the 

energy transition property to secure energy transition bonds. 

H. A financing order shall authorize the 

qualifying utility to issue one or more series of energy 

transition bonds for a scheduled final maturity of no more 

than twenty-five years for each series; provided that a rated 

final maturity may exceed twenty-five years. With such 

authorization, the qualifying utility shall not subsequently 

be required to secure a separate financing order prior to 

each issuance. 

I. The commission may require, as a condition of 

the financing order and in every circumstance subject to the 

limitations set forth in Subsection A of Section 7 of the 

Energy Transition Act, that, during any period in which SCORC/SB 489 
20 
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energy transition bonds issued pursuant to the financing 

order are outstanding, an assignee that is a non-utility 

affiliate and issues energy transition bonds shall provide in 

the affiliate's articles of incorporation, partnership 

agreement or operating agreement, as applicable, that in 

order for a person to file a voluntary bankruptcy petition on 

behalf of that assignee, the prior unanimous consent of the 

directors, partners, managers or members, as applicable, 

shall be required. Any such provision shall constitute a 

legal, valid and binding agreement of such shareholders, 

partners or members of the assignee and is enforceable 

against such shareholders, partners or members. 

J. A financing order may require the qualifying 

utility to file with the commission a periodic report showing 

the receipt and disbursement of proceeds of energy transition 

bonds and any other documents necessary for the qualifying 

utility to implement the financing order. Upon issuance of 

the energy transition bonds, the qualifying utility shall 

file an advice notice with the commission, subject to review 

by the commission for errors and corrections, that identifies 

the actual energy transition charges to be included on 

customers' bills, effective fifteen days from the date the 

advice notice is filed. 

K. A financing order may authorize the commission 

to review and audit the books and records of the qualifying SCORC/SB 489 
Page 21 
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utility and of an assignee that is a non-utility affiliate 

and issues energy transition bonds, relating to energy 

transition property and the receipt and disbursement of 

proceeds of energy transition bonds. 

L. After review and approval by the department of 

finance and administration with regard to reasonableness of 

contracts for services, a financing order may authorize the 

commission to impose a fee on the qualifying utility to pay 

commission expenses for contract bond counsel accredited by a 

nationally recognized association of bond lawyers to provide 

advice and assistance to commission staff in reviewing an 

application for a financing order and the structure and 

marketing of the proposed energy transition bonds. 

M. The provisions of this section shall not be 

construed to limit the authority of the commission to: 

(1) investigate the practices of or to audit 

the books and records of a qualifying utility; or 

(2) issue such further orders as may be 

necessary to effectuate the provisions of the Energy 

Transition Act. 

SECTION 6. ADJUSTMENT MECHANISM--ADJUSTMENT 

PROCEDURES--HEARING PROCEDURES IF COMMISSION DETERMINES 

ADJUSTMENT MADE IN ERROR.--

A. If the commission issues a financing order, the 

qualifying utility for which the order is issued may charge SCORC/SB 489 
Page 22 
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all of the qualifying utility's customers an energy 

transition charge, which shall be allocated to customer 

classes consistent with the production cost allocation 

methodology established by the commission in the qualifying 

utility 1 s most recent general rate case. Energy transition 

charges shall be assessed consistent with the production cost 

allocation methodology and the determination of energy and 

demand costs within each customer class, both of which shall 

be subject to the adjustment mechanism. 

B. The commission shall periodically approve 

adjustments of the energy transition charges pursuant to the 

adjustment mechanism approved in the financing order to 

correct for any over-collection or under-collection of the 

energy transition charge and to provide for timely payment of 

scheduled principal of and interest on the energy transition 

bonds and the payment and recovery of financing costs in 

accordance with the financing order. Except as provided in 

Subsection C of this section, the qualifying utility shall 

file at least semiannually, or more frequently as provided in 

the financing order: 

(1) a calculation estimating whether the 

existing energy transition charge is sufficient to provide 

for timely payment of scheduled principal of and interest on 

the energy transition bonds and the payment and recovery of 

other financing costs in accordance with the financing order SCORC/SB 489 
Page 23 
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or if either an over-collection or under-collection is 

projected; and 

(2) a calculation showing the adjustment to 

the energy transition charge to correct for any 

over-collection or under-collection of energy transition 

charges. 

C. The qualifying utility shall file the 

calculations described in Subsection B of this section at 

least quarterly during the two-year period preceding the 

final maturity date of the energy transition bonds. 

D. The adjustment mechanism shall remain in effect 

until the energy transition bonds and all financing costs 

have been fully paid and recovered, any under-collection is 

recovered from customers and any over-collection is returned 

to customers. 

E. On the same day the qualifying utility files 

with the commission its calculation of the adjustment to the 

energy transition charge, the qualifying utility shall cause 

notice of the filing to be given to the parties of record in 

the case in which the financing order was issued. 

F. An adjustment to the energy transition charge 

filed by the qualifying utility shall be deemed approved 

without hearing thirty days after filing the adjustment 

unless: 

(1) no later than twenty days from the date SCORC/SB 489 
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the qualifying utility filed the calculation of the 

adjustment, the commission is notified of a potential 

mathematical or transcription error in the adjustment; 

provided that the notice identifies the error with 

specificity; and 

(2) the commission determines that the 

calculation of the adjustment is unlikely to provide for 

timely payment, or is likely to result in a material 

overpayment, of scheduled principal of and interest on the 

energy transition bonds and the payment and recovery of other 

financing costs in accordance with the financing order and, 

based on that determination, suspends operation of the 

adjustment, pending a hearing limited to the issue of the 

error in the adjustment; provided that the suspension shall 

be for a period not to exceed sixty days from the date the 

qualifying utility filed the calculation of the adjustment. 

G. If the commission determines that a hearing is 

necessary, the comm.ission shall hold a hearing on the 

proposed adjustment that shall be limited to determining 

whether there is a mathematical or transcription error in the 

calculation of the adjustment. If, after a hearing, the 

commission determines that the calculation of the adjustment 

contains a mathematical or transcription error, the 

commission shall issue an order that rejects and corrects the 

adjustment. The qualifying utility shall adjust the energy SCORC/SB 489 
Page 25 
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transition charge in accordance with the commission's 

calculation within five days from issuance of the order. If 

the commission does not issue an order rejecting the 

adjustment with a determination of the corrected calculation 

within sixty days from the date the qualifying utility filed 

the adjustment, the adjustment to the energy transition 

charge shall be deemed approved. 

H. No adjustment pursuant to this section, and no 

proceeding held pursuant to this section, shall affect the 

irrevocability of the financing order pursuant to Section 7 

of the Energy Transition Act. 

SECTION 7. FINANCING ORDER--IRREVOCABILITY-

AMENDMENTS.--

A. A financing order is irrevocable and the 

commission shall not reduce, impair, postpone or terminate 

the energy transition charges approved in the financing 

order, the energy transition property or the collection or 

recovery of energy transition revenues. 

B. Subject to the limitation provided in 

Subsection A of this section, a financing order may be 

amended at the request of the qualifying utility to commence 

a proceeding and issue an amended financing order that: 

(1) provides for refinancing, retiring or 

refunding all or a portion of an outstanding series of energy 

transition bonds issued pursuant to the original financing SCORC/SB 489 
Page 26 
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order; provided that the commission includes in the amended 

financing order the findings and requirements specified in 

Section 5 of the Energy Transition Act; or 

(2) adjusts the amount of energy transition 

costs to be financed by energy transition bonds that have not 

yet been issued to reflect updated estimated or actual costs 

that differ from costs estimated at the time of the initial 

financing order or to correct any errors. 

C. The commission shall issue an order granting or 

denying the proposed amended financing order within thirty 

days of the filing of the request by the qualifying utility. 

No change in the credit rating of a qualifying utility from 

the credit rating at the time of issuance of a financing 

order shall impair the irrevocability of a financing order. 

SECTION 8. AGGRIEVED PARTIES--REQUEST FOR REHEARING-

JUDICIAL REVIEW.--

A. A financing order shall be issued as a separate 

order from any other order issued by the commission on a 

requested approval in the application proceeding and is a 

final order of the commission. A party aggrieved by the 

issuance of a financing order may apply to the commission for 

a rehearing in accordance with Section 62-10-16 NMSA 1978; 

provided that such application shall be due no later than ten 

calendar days after issuance of the financing order. An 

application for rehearing shall be deemed denied if not acted SCORC/SB 489 
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upon by the commission within ten calendar days after the 

filing of the application. 

B. An aggrieved party may file a notice of appeal 

with the supreme court in accordance with Section 62-11-1 

NMSA 1978; provided that such notice shall be due no later 

than ten calendar days after denial of an application for 

rehearing or, if rehearing is not applied for, no later than 

ten calendar days after issuance of the financing order. The 

supreme court shall proceed to hear and determine the appeal 

as expeditiously as practicable. 

SECTION 9. CONDITIONS THAT KEEP FINANCING ORDERS IN 

EFFECT AND ENERGY TRANSITION CHARGES IMPOSED.--

A. A financing order shall remain in effect until 

the energy transition bonds issued pursuant to the financing 

order and any related financing costs have been paid in full. 

B. A financing order shall remain in effect and 

unabated notwithstanding the bankruptcy, reorganization or 

insolvency of the qualifying utility or any non-utility 

affiliate or the commencement of any proceeding for 

bankruptcy or appointment of a receiver. 

C. If energy transition bonds issued pursuant to a 

financing order are outstanding and the related energy 

transition costs have not been paid in full, the energy 

transition charges authorized by the financing order shall be 

collected by the qualifying utility or its successors or SCORC/SB 489 
Page 28 
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assignees, or a collection agent, in full through a 

non-bypassable charge that is a separate line item on 

customer bills and not a part of the qualifying utility's 

base rates. The charge shall be paid by all customers: 

(1) receiving electric delivery service from 

the qualifying utility under commission-approved rate 

schedules or special contracts; and 

(2) who acquire electricity from an 

alternative or subsequent electricity supplier in the utility 

service area, to the extent that such acquisition is 

permitted by New Mexico law. 

SECTION 10. QUALIFYING UTILITY DUTIES.--

A. Except as provided in Section 16 of the Energy 

Transition Act, a qualifying utility that is abandoning a 

qualifying generating facility shall use the proceeds of the 

issuance of energy transition bonds only for purposes related 

to providing utility service to customers and to pay 

financing costs. 

B. Energy transition revenues shall be applied 

solely to the repayment of energy transition bonds and the 

ongoing financing costs. 

C. The failure of a qualifying utility to comply 

with any provision of the Energy Transition Act shall not 

invalidate, impair or affect a financing order, energy 

transition property, energy transition charge or energy SCORC/SB 489 
Page 29 
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transition bonds and financing costs. Payments to 

bondholders or financing parties on the energy transition 

bonds shall be made on a quarterly or semiannual basis 

pursuant to the terms of the energy transition bonds. 

D. For a qualifying utility that receives approval 

of a financing order and issues sources of energy transition 

bonds, the qualifying utility's generation and sources of 

energy procured pursuant to power purchase agreements with a 

term of twenty-four months or longer, and that are dedicated 

to serve the qualifying utility's retail customers, shall not 

emit, on average, more than four hundred pounds of carbon 

dioxide per megawatt-hour by January 1, 2023, and not more 

than two hundred pounds of carbon dioxide per megawatt-hour 

by January 1, 2032 and thereafter. Compliance shall be 

measured and verified every three years with the first period 

commencing on January 1, 2023. The commission shall adopt 

rules to implement the requirements of this subsection. 

SECTION 11. COMMISSION TREATMENT OF ENERGY TRANSITION 

BONDS.--

A. If the commission issues a financing order, the 

commission shall not treat: 

(1) energy transition bonds issued pursuant 

to the financing order as debt of the qualifying utility; 

(2) the energy transition charges paid under 

the financing order as revenue of the qualifying utility; or SCORC/SB 489 
Page 30 
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B. Reasonable actions taken by a qualifying 

utility to comply with the financing order shall be deemed to 

be just and reasonable for ratemaking purposes. Nothing in 

the Energy Transition Act shall: 

(1) prevent or preclude the commission from 

investigating the compliance of a qualifying utility with the 

terms and conditions of a financing order and requiring 

compliance therewith; 

(2) prevent or preclude the commission from 

imposing regulatory sanctions against a qualifying utility 

for failure to comply with the terms and conditions of a 

financing order or the requirements of the Energy Transition 

Act; 

(3) affect the authority of the commission 

to apply the adjustment mechanism as provided in Section 6 of 

the Energy Transition Act; or 

(4) prevent or preclude the commission from 

including the qualifying utility's acquisition of replacement 

power resources in the qualifying utility's cost of service. 

C. The commission shall not order or require a 

qualifying utility to issue energy transition bonds to 

finance any costs associated with abandonment of a qualifying SCORC/SB 489 
Page 31 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PNM Exhibit CNA-4 
Page 47 of 121 

generating facility. A utility's decision not to issue 

energy transition bonds shall not be a basis for the 

commission to refuse to allow a qualifying utility to recover 

energy transition costs in an otherwise permissible fashion, 

or as a basis to refuse or condition authorization to issue 

securities pursuant to Sections 62-6-6 and 62-6-7 NMSA 1978. 

SECTION 12. ENERGY TRANSITION PROPERTY--ENERGY 

TRANSITION REVENUES.--

A. Energy transition property that is created in a 

financing order shall constitute an existing, present 

property right, notwithstanding that the imposition and 

collection of energy transition charges depend on the 

qualifying utility continuing to provide electric energy or 

continuing to perform its service functions relating to the 

collection of energy transition charges or on the level of 

future energy consumption. Energy transition property shall 

exist whether or not the energy transition revenues have been 

billed, have accrued or have been collected and 

notwithstanding that the value or amount of the energy 

transition property is dependent on the future provision of 

electric energy or service to customers by the qualifying 

utility. 

B. All energy transition property created in a 

financing order shall continue to exist until the energy 

transition bonds issued and all related financing costs SCORC/SB 489 
32 
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pursuant to a financing order are paid in full. 

C. All or any portion of energy transition 

property created in a financing order may be transferred, 

sold, conveyed or assigned to a non-utility affiliate that 

is: 

(1) wholly owned, directly or indirectly, by 

the qualifying utility; and 

(2) created for the limited purposes of 

acquiring, owning or administering energy transition property 

or issuing energy transition bonds under the financing order. 

D. All or any portion of energy transition 

property may be pledged to secure the payment of energy 

transition bonds and all financing costs. 

E. The formation by a qualifying utility of a 

non-utility affiliate for the purposes of acquiring, owning 

or administering energy transition property, issuing energy 

transition bonds pursuant to a financing order and 

transacting a transfer, , conveyance, assignment, grant 

of a security interest in or pledge of energy transition 

property by a qualifying utility to a non-utility affiliate, 

to the extent previously authorized in a financing order, 

does not require any further approval of the commission and 

shall not be subject to the rules of the commission regarding 

Class I transactions and Class II transactions, as defined by 

Section 62-3-3 NMSA 1978, except that the commission may SCORC/SB 489 
Page 33 
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examine the books and records of the non-utility affiliate. 

F. If a qualifying utility defaults on any 

required payment of energy transition bonds, a court with 

jurisdiction in the matter, on application by an interested 

party and without limiting any other remedies available to 

the applying party, shall order the sequestration and payment 

of the energy transition revenues for the benefit of 

bondholders, any assignees or financing parties. The order 

shall remain in full force and effect notwithstanding any 

bankruptcy, reorganization or other insolvency or 

receivership proceedings with respect to the qualifying 

utility or any non-utility affiliate. 

G. Energy transition property, energy transition 

revenues and the interests of an assignee, bondholder or 

financing party in energy transition property and energy 

transition revenues are not subject to set-off, counterclaim, 

surcharge or defense by the qualifying utility or any other 

person or in connection with the bankruptcy, reorganization 

or other insolvency or receivership proceeding of the 

qualifying utility, non-utility affiliate or any other 

entity. 

H. Any successor to a qualifying utility shall be 

bound by the requirements of the Energy Transition Act and 

shall perform and satisfy all obligations of, and have the 

same rights under a financing order as, the qualifying SCORC/SB 489 
Page 34 
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utility under the financing order in the same manner and to 

the same extent as the qualifying utility, including the 

obligation to collect and pay energy transition revenues to 

persons entitled to receive the revenues. 

SECTION 13. SECURITY INTERESTS--CREATION OF SECURITY 

INTEREST--PRIORITY OVER OTHER LIENS--ATTACHMENT ON FILING 

WITH SECRETARY OF STATE.--

A. Except as otherwise provided in this section, 

the creation, perfection and enforcement of a security 

interest in energy transition property to secure the 

repayment of the principal of and interest on energy 

transition bonds, amounts payable pursuant to an ancillary 

agreement and other financing costs are governed by this 

section. This section shall be deemed to supersede the 

provisions of the Uniform Commercial Code and Chapter 62, 

Article 13 NMSA 1978, to the extent those provisions are 

inconsistent with this section. 

B. The description or reference to energy 

transition property in a transfer or security agreement and a 

financing statement is sufficient only if the description or 

reference refers to the Energy Transition Act and 

financing order creating the energy transition property. 

This section applies to all purported transfers of, grants of 

liens on or security interests in, energy transition 

property. SCORC/SB 489 
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C. A security interest in energy transition 

property is created, valid and binding at the latest of when: 

(1) the financing order is issued; 

(2) a security agreement is executed and 

delivered; or 

(3) value is received for the energy 

transition bonds. 

D. The security interest attaches without any 

physical delivery of collateral or other act and the lien of 

the security interest shall be valid, binding and perfected 

against all parties having claims of any kind against the 

person granting the security interest, regardless of whether 

such parties have notice of the lien, on the filing of a 

financing statement with the secretary of state. The 

secretary of state shall maintain the financing statement in 

the same manner and in the same recordkeeping system 

maintained for financing statements filed pursuant to the 

Uniform Commercial Code-Secured Transactions. Financing 

statements filed pursuant to this section shall be effective 

until a termination statement is filed. 

E. A security interest in energy transition 

property is a continuously perfected security interest and 

has priority over any other lien that may subsequently attach 

to the energy transition property unless the holder of the 

security interest has agreed in writing otherwise. SCORC/SB 489 
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F. The priority of a security interest in energy 

transition property is not affected by the commingling of 

energy transition revenues with other funds. Any pledgee or 

secured party shall have a perfected security interest in the 

amount of all energy transition revenues that are deposited 

in any account of the qualifying utility and any other 

security interest that may apply to those funds shall be 

terminated when they are transferred to a segregated account 

for the assignee or a financing party. 

G. No order of the commission amending a financing 

order and no application of the adjustment mechanism shall 

affect the validity, perfection or priority of a security 

interest in or transfer of energy transition property. 

SECTION 14. SALE OF ENERGY TRANSITION PROPERTY-

PERFECTING INTERESTS--ABSOLUTE TRANSFER AND TRUE SALE 

REQUIREMENTS.--

A. Any sale, assignment or transfer of energy 

transition property to an assignee.that is a financing entity 

that is wholly owned, directly or indirectly, by the utility 

shall be an absolute transfer and true sale of, and not a 

pledge of or secured transaction relating to, the seller's 

right, title and interest in, to and under the energy 

transition property if the documents governing the 

transaction expressly state that the transaction is a sale or 

other absolute transfer. A transfer of an interest in energy SCORC/SB 489 
Page 37 
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transition property shall be created when: 

(1) the financing order creating the energy 

transition property has become effective; 

(2) the documents evidencing the transfer of 

energy transition property have been executed and delivered 

to the assignee; and 

(3) value is received. 

B. On the filing of a financing statement with the 

secretary of state pursuant to Subsection D of Section 13 of 

the Energy Transition Act, a transfer of an interest in 

energy transition property shall be perfected against all 

third persons, except creditors holding a prior security 

interest, ownership interest or assignment in the energy 

transition property previously perfected in accordance with 

Section 13 of that act. 

C. The characterization of the sale, assignment or 

transfer as an absolute transfer and true sale, and the 

corresponding characterization of the property interest of 

the purchaser, shall not be affected or impaired by: 

(1) commingling of energy transition 

revenues with other funds; 

(2) the retention by the seller of: 

(a) a partial or residual interest, 

including an equity interest, in the energy transition 

property, whether direct or indirect, or whether subordinate SCORC/SB 489 
Page 38 
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or otherwise; or 

(b) the right to recover costs 

associated with taxes or license fees imposed on the 

collection of energy transition revenues; 

(3) any recourse that the purchaser may have 

against the seller; 

(4) any indemnification rights, obligations 

or repurchase rights made or provided by the seller; 

(5) the obligation of the seller to collect 

energy transition revenues on behalf of an assignee; 

(6) the treatment of the sale, assignment or 

trans of energy transition property for tax, financial 

reporting or other purposes; 

(7) any subsequent order of the commission 

amending a financing order pursuant to Subsection B of 

Section 7 of the Energy Transition Act; 

(8) any use of an adjustment mechanism 

approved in the financing order; or 

(9) anything else that might affect or 

impair the characterization of the property. 

SECTION 15. FEE ASSESSMENTS.--The energy transition 

charge stated as a separate line entry on a customer bill 

sent by a qualifying utility may be subject to an assessment 

of a franchise fee imposed by a municipality, county or other 

political subdivision of the state, pursuant to a utility SCORC/SB 489 
39 
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franchise agreement. The imposition, collection and receipt 

of an energy transition charge is exempt from inspection and 

supervision fees assessed pursuant to the Public Utility Act. 

SECTION 16. ENERGY TRANSITION INDIAN AFFAIRS FUND-

ENERGY TRANSITION ECONOMIC DEVELOPMENT ASSISTANCE FUND-

ENERGY TRANSITION DISPLACED WORKER ASSISTANCE FUND--COMMUNITY 

ADVISORY COMMITTEE.--

A. The "energy transition Indian affairs fund" is 

created in the state treasury. The fund shall consist of 

appropriations, gifts, grants, donations and bequests made to 

the fund. Income from the fund shall be credited to the 

fund, and money in the fund shall not revert or be 

transferred to any other fund at the end of a fiscal year. 

B. The Indian affairs department shall administer 

the energy transition Indian affairs fund, and money in the 

fund is subject to appropriation by the legislature only to 

that department to assist in addressing the conditions and 

issues of tribes and native peoples in the affected 

community. 

C. The Indian affairs department shall develop an 

Indian affairs assistance plan to assist tribal and native 

people in the affected community that shall provide for the 

disbursement of money in the energy transition Indian affairs 

fund. In developing the plan, the Indian affairs department 

shall establish a public planning process in the affected SCORC/SB 489 
Page 40 
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community to inform the use of money in the fund. The Indian 

affairs department shall engage in consultation with Indian 

nations, tribes and pueblos in the affected community 

pursuant to the State-Tribal Collaboration Act. The public 

planning process shall include at least three public meetings 

in the affected community. Expenditures from the fund shall 

be made after completion of the plan and as follows: 

(1) to an entity approved by the Indian 

affairs department to receive funds for any program 

established at the Indian affairs department; and 

(2) to tribal governments, public agencies 

or private persons to provide services and facilities in the 

affected community for promoting the welfare of Indian 

people. 

D. The "energy transition economic development 

assistance fund" is created in the state treasury. The fund 

shall consist of appropriations, gifts, grants, donations and 

bequests made to the fund. Income from the fund shall be 

credited to the fund, and money in the fund shall not revert 

or be transferred to any other fund at the end of a fiscal 

year. 

E. The economic development department shall 

administer the energy transition economic development 

assistance fund, and money in the fund is subject to 

appropriation by the legislature only to that department to SCORC/SB 489 
41 
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assist in diversifying and promoting the affected community's 

economy by fostering economic development opportunities 

unrelated to fossil fuel development or use. 

F. The economic development department shall 

develop an economic diversification and development plan to 

assist the affected community that shall provide for the 

disbursement of money in the energy transition economic 

development assistance fund. In developing the plan, the 

economic development department shall request recommendations 

from the affected community's community advisory committee 

pursuant to Subsection K of this section and establish a 

public input process in the affected community to inform the 

use of money in the fund. The economic development 

department shall engage in consultation with Indian nations, 

tribes and pueblos in the affected area pursuant to the 

State-Tribal Collaboration Act. The public input process 

shall include at least three public meetings in the affected 

community. Expenditures from the fund shall be made pursuant 

to the plan and as follows: 

(1) to an entity approved by the economic 

development department to receive funds for any program 

established at the economic development department; 

(2) to assist employers to qualify for any 

tax relief for hiring displaced workers established under 

state or federal law; and SCORC/SB 489 
Page 42 
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(3) to a municipality, county, Indian 

nation, pueblo or tribe or land grant community in New Mexico 

for programs designed to promote economic development in the 

affected community. 

G. The "energy transition displaced worker 

assistance fund" is created in the state treasury. The fund 

shall consist of appropriations, gifts, grants, donations and 

bequests made to the fund. Income from the fund shall be 

credited to the fund, and money in the fund shall not revert 

or be transferred to any other fund at the end of a fiscal 

year. 

H. The workforce solutions department shall 

administer the energy transition displaced worker assistance 

fund, and money in the fund is subject to appropriation by 

the legislature only to that department to assist displaced 

workers in an affected community. 

I. The workforce solutions department shall 

develop a displaced worker development plan to assist 

displaced workers in an affected community that shall provide 

for the disbursement of money in the energy transition 

displaced worker assistance fund. In developing the plan, 

the workforce solutions department shall request 

recommendations from the affected community's community 

advisory committee pursuant to Subsection K of this section 

and establish a public input process in the affected SCORC/SB 489 
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community to inform the use of money in the energy transition 

displaced worker assistance fund. The workforce solutions 

department shall engage in consultation with Indian nations, 

tribes and pueblos in the affected area pursuant to the 

State-Tribal Collaboration Act. The public input process 

shall include at least three public meetings in the affected 

community. Expenditures from the energy transition displaced 

worker assistance fund shall be made pursuant to the plan and 

as follows: 

(1) to assist employers of displaced workers 

to qualify for any tax relief established under state or 

federal law; 

(2) to the workforce solutions department: 

(a) to provide assistance to displaced 

workers using any program established at that department; and 

(b) for payment of costs associated 

with displaced workers enrolling and participating in 

certified apprenticeship programs in New Mexico; and 

(3) to a municipality, county, Indian 

nation, pueblo or tribe or land grant community in New Mexico 

for job training and apprenticeship programs for displaced 

workers or for programs designed to promote economic 

development in the affected community. 

J. Within thirty days of receipt of energy 

transition bond proceeds, a qualifying generating facility SCORC/SB 489 
Page 44 
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located in New Mexico shall transfer the following 

percentages of the financed amount of energy transition bonds 

as follows: 

(1) one-half percent to the Indian affairs 

department for deposit in the energy transition Indian 

affairs fund; 

(2) one and sixty-five hundredths percent to 

the economic development department for deposit in the energy 

transition economic development assistance fund; and 

(3) three and thirty-five hundredths percent 

to the workforce solutions department for deposit in the 

energy transition displaced worker assistance fund. 

K. In each affected community, a community 

advisory committee shall be convened. All meetings of the 

community advisory committee shall be held pursuant to the 

Open Meetings Act. The secretaries of Indian affairs, 

economic development and workforce solutions shall appoint 

three conveners who reside in the affected community, at 

least one from each major political party and one 

representing one of the Navajo Nation chapter houses in the 

affected community. The conveners shall appoint members of 

the community advisory committee to include a member from 

each municipality, county, Indian nation, pueblo, tribe and 

land grant community, if any, in the affected community, at 

least four appointees representing diverse economic and SCORC/SB 489 
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cultural perspectives of the affected community and one 

appointee representing displaced workers in the affected 

community. Within sixty days of a request by the economic 

development department pursuant to Subsection F of this 

section, or the workforce solutions department pursuant to 

Subsection I of this section, a community advisory committee 

shall provide recommendations to the requesting department on 

the use of available funds intended for the affected 

community. 

L. As used in this section: 

(1) "affected community" means a New Mexico 

county located within one hundred miles of a New Mexico 

facility producing electricity that closes, resulting in at 

least forty displaced workers; and 

(2) "displaced worker" means a New Mexico 

resident who: 

(a) within the previous twelve months, 

was terminated from employment, or whose contract was 

terminated, due to the abandonment of a New Mexico facility 

producing electricity that resulted in displacing at least 

forty workers; 

(b) had at least seventy-five percent 

of the resident's net income, as that term is defined in the 

Income Tax Act, from the employment or contract described in 

Subparagraph (a) of this paragraph; SCORC/SB 489 
Page 46 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PNM Exhibit CNA-4 
Page 62 of 121 

(c) has not been able to replace the 

lost wages described in Subparagraph (b) of this paragraph or 

whose annual wages are at least twenty-five percent less than 

when the qualifying facility was operating; and 

(d) does not qualify to take full 

benefits pursuant to a pension or retirement plan. 

SECTION 17. ENERGY TRANSITION BONDS NOT PUBLIC DEBT.--

Energy transition bonds issued pursuant to the Energy 

Transition Act shall not constitute a debt or a pledge of the 

faith and credit or taxing power of this state or of any 

county, municipality or any other political subdivision of 

this state. Bondholders shall have no right to have taxes 

levied by the legislature or the taxing authority of any 

county, municipality or other political subdivision of this 

state for the payment of the principal of or interest on 

energy transition bonds. The issuance of energy transition 

bonds does not obligate the state or a political subdivision 

of the state to levy any tax or make any appropriation for 

payment of the principal of or interest on the bonds. 

SECTION 18. ENERGY TRANSITION BONDS AS LEGAL 

INVESTMENTS.--Energy transition bonds shall be legal 

investments for all governmental units, permanent funds of 

the state, finance authorities, financial institutions, 

insurance companies, fiduciaries and other persons requiring 

statutory authority regarding legal investments. SCORC/SB 489 
Page 47 
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SECTION 19. STATE PLEDGE NOT TO IMPAIR.--

A. The state pledges to and agrees with the 

bondholders, any assignee and any financing parties that the 

state shall not take or permit any action that impairs the 

value of energy transition property, except as allowed 

pursuant to Section 6 of the Energy Transition Act, or 

reduces, alters or impairs energy transition charges that are 

imposed, collected and remitted for the benefit of the 

bondholders, any assignee and any financing parties, until 

the entire principal of, interest on and redemption premium 

on the energy transition bonds, all financing costs and all 

amounts to be paid to an assignee or financing party under an 

ancillary agreement are paid in full and performed in full. 

B. Any person who issues energy transition bonds 

is permitted to include the pledge specified in Subsection A 

of this section in the energy transition bonds, ancillary 

agreements and documentation related to the issuance and 

marketing of the energy transition bonds. 

SECTION 20. CHOICE OF LAW.--The laws of the state of 

New Mexico as set forth in the Energy Transition Act shall 

govern the validity, enforceability, attachment, perfection, 

priority and exercise of remedies with respect to the 

transfer of an interest or right of creation of a security 

interest in energy transition property, an energy transition 

charge or a financing order. SCORC/SB 489 
Page 48 
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SECTION 21. CONFLICTS.--In the event of any conflict 

between the Energy Transition Act and any other law regarding 

the attachment, assignment or perfection, or the effect of 

perfection, or priority of any security interest in or 

transfer of energy transition property, the Energy Transition 

Act shall govern to the extent of the conflict. 

SECTION 22. VALIDITY ON ACTIONS IF ACT HELD INVALID.--

Effective on date that energy transition bonds are first 

issued under the Energy Transition Act, if any provision of 

that act is invalidated, superseded, replaced, repealed or 

expires for any reason, that occurrence shall not affect the 

validity of any action allowed pursuant to that act that is 

taken by the commission, a qualifying utility, an assignee or 

any other person, a collection agent, a financing party, a 

bondholder or a party to an ancillary agreement and, to 

prevent the impairment of energy transition bonds issued or 

authorized in a financing order issued pursuant to the Energy 

Transition Act, any such action shall remain in full force 

and effect with respect to energy transition bonds issued 

or authorized in a financing order pursuant to the Energy 

Transition Act before the date that such provision is held to 

be invalid or is invalidated, superseded, replaced, repealed 

or expires for any reason. 

SECTION 23. APPLICABILITY.--The provisions of the 

Energy Transition Act shall not apply to a qualifying utility SCORC/SB 489 
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that makes an initial application for a financing order more 

than twelve years after the effective date of that act. This 

section shall not preclude a qualifying utility for which the 

commission has issued a financing order from applying to the 

commission for a subsequent order amending the financing 

order, pursuant to Section 7 of the Energy Transition Act. 

SECTION 24. A new section of the Public Utility Act is 

enacted to read: 

"REQUIRING THE HIRING OF APPRENTICES FOR THE 

CONSTRUCTION OF FACILITIES THAT GENERATE ELECTRICITY.--

A. The construction of New Mexico facilities that 

generate electricity for New Mexico retail customers, and 

that are not located on the customer side of an electricity 

meter, shall be subject to the requirements provided in 

Subsection B of this section if the facilities are built as a 

result of competitive solicitations issued after July 1, 

2020. 

B. Subject to availability of qualified 

applicants, the construction of facilities that generate 

electricity for New Mexico retail customers shall employ 

apprentices from an apprenticeship program during the 

construction phase of a project at a minimum level of the 

following percentages of all persons employed for the 

project: 

(1) ten percent for projects for which SCORC/SB 489 
Page 50 
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on-site construction commences beginning January 1, 2020, and 

prior to January 1, 2024; 

(2) seventeen and one-half percent for 

projects for which on-site construction commences beginning 

January 1, 2024, and prior to January 1, 2026; and 

(3) twenty-five percent for projects 

for which on-site construction commences beginning 

January 1, 2026. 

C. Apprenticeship programs used for purposes of 

this section shall encourage diversity among participants, 

participation by those underrepresented in the industry 

associated with that apprenticeship program and participation 

from disadvantaged communities, as determined by the 

workforce solutions department. The department shall 

promulgate rules to ensure compliance with this section. 

D. As used in this section, "apprenticeship 

program" means an apprenticeship program registered pursuant 

to the Apprenticeship Assistance Act." 

SECTION 25. Section 62-9-1 NMSA 1978 (being Laws 1941, 

Chapter 84, Section 46, as amended) is amended to read: 

"62-9-1. NEW CONSTRUCTION--RATEMAKING PRINCIPLES.--

A. No public utility shall begin the construction 

or operation of any public utility plant or system or of any 

extension of any plant or system without first obtaining from 

the commission a certificate that public convenience and SCORC/SB 489 
Page 51 
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necessity require or will require such construction or 

operation. This section does not require a public utility to 

secure a certificate for an extension within any municipality 

or district within which it lawfully commenced operations 

before June 13, 1941 or for an extension within or to 

territory already served by it, necessary in the ordinary 

course of its business, or for an extension into territory 

contiguous to that already occupied by it and that is not 

receiving similar service from another utility. If any 

public utility or mutual domestic water consumer association 

in constructing or extending its line, plant or system 

unreasonably interferes or is about to unreasonably interfere 

with the service or system of any other public utility or 

mutual domestic water consumer association rendering the same 

type of service, the commission, on complaint of the public 

utility or mutual domestic water consumer association 

claiming to be injuriously affected, may, upon and pursuant 

to the applicable procedure provided in Chapter 62, Article 

10 NMSA 1978, and after giving due regard to public 

convenience and necessity, including reasonable service 

agreements between the utilities, make an order and prescribe 

just and reasonable terms and conditions in harmony with the 

Public Utility Act to provide for the construction, 

development and extension, without unnecessary duplication 

and economic waste. SCORC/SB 489 
Page 52 
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B. If a certificate of public convenience and 

necessity is required pursuant to this section for the 

construction or extension of a generating plant or 

transmission lines and associated facilities, a public 

utility may include in the application for the certificate a 

request that the commission determine the ratemaking 

principles and treatment that will be applicable for the 

facilities that are the subject of the application for the 

certificate. If such a request is made, the commission 

shall, in the order granting the certificate, set forth the 

ratemaking principles and treatment that will be applicable 

to the public utility's stake in the certified facilities in 

all ratemaking proceedings on and after such time as the 

facilities are placed in service. The commission shall use 

the ratemaking principles and treatment specified in the 

order in all proceedings in which the cost of the public 

utility's stake in the certified facilities is considered. 

If the commission later decertifies the facilities, the 

commission shall apply the ratemaking principles and 

treatment specified in the original certification order to 

the costs associated with the facilities that were incurred 

by the public utility prior to decertification. 

C. The commission may approve the application for 

the certificate without a formal hearing if no protest is 

filed within sixty days of the date that notice is given, SCORC/SB 489 
Page 53 
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pursuant to commission order, that the application has been 

filed. The commission shall issue its order granting or 

denying the application within nine months from the date the 

application is filed with the commission. Failure to issue 

its order within nine months is deemed to be approval and 

final disposition of the application; provided, however, that 

the commission may extend the time for granting approval for 

an additional six months for good cause shown. 

D. In an application for a certificate of public 

convenience and necessity for an energy storage system, the 

commission shall approve energy storage systems that: 

(1) reduce costs to ratepayers by avoiding 

or deferring the need for investment in new generation and 

for upgrades to systems for the transmission and distribution 

of energy; 

(2) reduce the use of foss fuels for 

meeting demand during peak load periods and for providing 

ancillary services; 

(3) assist with ensuring grid reliability, 

including transmission and distribution system stability, 

while integrating sources of renewable energy into the grid; 

(4) support diversification of energy 

resources and enhance grid security; 

(5) reduce greenhouse gases and other air 

pollutants resulting from power generation; SCORC/SB 489 
Page 54 
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(6) provide the public utility with the 

discretion, subject to applicable laws and rules, to operate, 

maintain and control energy storage systems so as to ensure 

reliable and efficient service to customers; and 

(7) are the most cost effective among 

feasible alternatives. 

E. As used in this section: 

(1) "energy storage system" means methods 

and technologies used to store electricity; and 

(2) "mutual domestic water consumer 

association" means an association created and organized 

pursuant to the provisions of: 

(a) Laws 1947, Chapter 206; Laws 1949, 

Chapter 79; or Laws 1951, Chapter 52; or 

(b) the Sanitary Projects Act." 

SECTION 26. Section 62-15-34 NMSA 1978 (being Laws 

2007, Chapter 4, Section 1, as amended by Laws 2014, Chapter 

24, Section 1, and by Laws 2014, Chapter 25, Section 1) is 

amended to read: 

11 62-15-34. RENEWABLE PORTFOLIO STANDARD.--

A. Except as provided in Subsection E of this 

section, each distribution cooperative organized under the 

Rural Electric Cooperative Act shall meet the renewable 

portfolio standard requirements, as provided in this section, 

to include renewable energy in its electric energy supply SCORC/SB 489 
55 
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portfolio as demonstrated by its retirement of renewable 

energy certificates. Requirements and targets of the 

renewable portfolio standard are as follows: 

(1) no later than January 1, 2015, renewable 

energy shall comprise no less than five percent of each 

distribution cooperative's total retail sales to New Mexico 

customers; 

(2) the renewable portfolio standard 

shall increase by one percent per year thereafter until 

January 1, 2020, at which time the renewable portfolio 

standard shall be ten percent of the distribution 

cooperative's total retail sales to New Mexico customers; 

(3) a distribution cooperative shall have 

the following targets and requirements for renewable energy 

and zero carbon resources as a percentage of the distribution 

cooperative's total retail sales in New Mexico: 

(a) a requirement of forty percent 

renewable energy by January l,· 2025; 

(b) a requirement of fifty percent 

renewable energy by January 1, 2030; and 

(c) a target of achieving the zero 

carbon resource standard by January 1, 2050, composed of at 

least eighty percent renewable energy; provided that: 1) 

achieving the target is technically feasible; 2) the rural 

electric cooperative is able to provide reliable electric SCORC/SB 489 
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service while implementing the target; and 3) implementing 

the target shall not cause electric service to become 

unaffordable; and 

(4) renewable energy resources that are in 

a distribution cooperative's energy supply portfolio on 

January 1, 2008 shall be counted in determining compliance 

with this section. 

B. By April 30 of each year, a distribution 

cooperative shall file with the public regulation commission 

a report on its purchases and generation of renewable energy 

during the preceding calendar year. The report shall include 

the cost of the renewable energy resources purchased and 

generated by the distribution cooperative to meet the 

renewable portfolio standard, an explanation of steps taken 

to minimize those costs, including competitive procurement 

and comparison of the price of electricity from renewable 

energy resources in the bids received by the distribution 

cooperative to recent prices for such electricity elsewhere 

in the southwestern United States, and an annual compliance 

plan for meeting the renewable portfolio standard for the 

following three years. 

C. If, in any given year, a distribution 

cooperative determines that the average annual levelized cost 

of renewable energy that would need to be procured or 

generated for purposes of compliance with the renewable SCORC/SB 489 
Page 57 
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portfolio standard would be greater than sixty dollars 

($60.00) per megawatt-hour at the point of interconnection of 

the renewable energy resource with the transmission system, 

adjusted for inflation after 2020, the distribution 

cooperative shall not be required to incur that excess cost; 

provided that the existence of this condition excusing 

performanc~ in any given year shall not operate to delay 

compliance with the renewable portfolio standard in 

subsequent years. The provisions of this subsection do not 

preclude a distribution cooperative from accepting a project 

with a cost that would exceed sixty dollars ($60.00) per 

megawatt-hour. 

D. A distribution cooperative shall report to its 

membership a summary of its purchases and generation of 

renewable energy during the preceding calendar year. 

E. A distribution cooperative organized pursuant 

to the Rural Electric Cooperative Act shall meet the 

requirements and targets of the renewable portfolio standard 

pursuant to Subsection A of this section as demonstrated by 

the cooperative's retirement of renewable energy certificates 

associated with energy assigned to the cooperative; provided 

that a generation and transmission cooperative referred to in 

Section 62-6-4 NMSA 1978 shall be responsible for meeting the 

requirements and targets for all energy supplied to the 

distribution cooperatives in New Mexico. Energy from SCORC/SB 489 
Page 58 
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renewable energy and zero carbon resources that a generation 

and transmission cooperative supplies in compliance with the 

requirements and targets shall be verified at the point where 

the generation and transmission cooperative produces or takes 

delivery of the energy on behalf of the distribution 

cooperatives that the generation and transmission cooperative 

is serving." 

SECTION 27. Section 62-15-37 NMSA 1978 (being Laws 

2007, Chapter 4, Section 4, as amended by Laws 2015, Chapter 

64, Section 2 and by Laws 2015, Chapter 71, Section 2) is 

amended to read: 

"62-15-37. DEFINITIONS--ENERGY EFFICIENCY--RENEWABLE 

ENERGY.--As used in the Rural Electric Cooperative Act: 

A. "energy efficiency" means measures, including 

energy conservation measures, or programs that target 

consumer behavior, equipment or devices to result in a 

decrease in consumption of electricity without reducing the 

amount or quality of energy services; 

B. "renewable energy" means electric energy 

generated by use of renewable energy resources and delivered 

to a rural electric cooperative; 

C. "renewable energy certificate" means a 

certificate or other record, in a format approved by the 

public regulation commission, that represents all the 

environmental attributes from one megawatt-hour of SCORC/SB 489 
Page 59 
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D. "renewable energy resource" means electric or 

useful thermal energy: 

(1) generated by use of the following energy 

resources, with or without energy storage and delivered to a 

rural electric cooperative: 

(a) solar, wind and geothermal; 

(b) hydropower facilities brought in 

service on or after July 1, 2007; 

(c) other hydropower facilities 

supplying no greater than the amount of energy from 

hydropower facilities that were part of an energy supply 

portfolio prior to July 1, 2007; 

(d) fuel cells that do not use fossil 

fuels to create electricity; 

(e) biomass resources, limited to 

agriculture or animal waste, small diameter timber, not to 

exceed eight inches, salt cedar and other phreatophyte or 

woody vegetation removed from river basins or watersheds in 

New Mexico; provided that these resources are from facilities 

certified by the energy, minerals and natural resources 

department to: 1) be of appropriate scale to have 

sustainable feedstock in the near vicinity; 2) have zero life 

cycle carbon emissions; and 3) meet scientifically determined 

restoration, sustainability and soil nutrient principles; and SCORC/SB 489 
Page 60 
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(f) landfill gas and anaerobically 

digested waste biomass; and 

(2) does not include electric energy 

generated by use of fossil fuel or nuclear energy; 

E. "useful thermal energy" means renewable energy 

delivered from a source that can be metered and that is 

delivered in the state to an end user in the form of direct 

heat, steam or hot water or other therm,al form that is used 

for heating, cooling, humidity control, process use or other 

valid end-use energy requirements and for which fossil fuel 

or electricity would otherwise be consumed; 

F. "zero carbon resource" means an electricity 

generation resource that emits no carbon dioxide into the 

atmosphere, or that reduces methane emitted into the 

atmosphere in an amount equal to no less than one-tenth of 

the tons of carbon dioxide emitted into the atmosphere, as a 

result of electricity production; and 

G. "zero carbon resource standard" means providing 

New Mexico rural electric cooperative retail customers with 

electricity generated from one hundred percent zero carbon 

resources." 

SECTION 28. Section 62-16-3 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 3, as amended) is amended to read: 

"62-16-3. DEFINITIONS.--As used in Renewable Energy 

Act: SCORC/SB 489 
Page 61 
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B. "energy storage" means batteries or other means 

by which energy can be retained and delivered as electricity 

for use at a later time; 

C. "municipality" means a municipal corporation, 

organized under the laws of the state, and H class counties; 

D. "public utility" means an entity certified by 

the commission to provide retail electric service in 

New Mexico pursuant to the Public Utility Act but does not 

include rural electric cooperatives; 

E. "reasonable cost threshold" means an average 

annual levelized cost of sixty dollars ($60.00) per 

megawatt-hour at the point of interconnection of the 

renewable energy resource with the transmission system, 

adjusted for inflation after 2020; 

F. "renewable energy" means electric energy 

generated by use of renewable energy resources and delivered 

to a public utility; 

G. "renewable energy certificate" means a 

certificate or other record, in a format approved by the 

commission, that represents all the environmental attributes 

from one megawatt-hour of electricity generated from 

renewable energy; 

H. "renewable energy resource" means the following SCORC/SB 489 
62 
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energy resources, with or without energy storage: 

(1) solar, wind and geothermal; 

(2) hydropower facilities brought in service 

on or after July 1, 2007; 

(3) biomass resources, limited to 

agriculture or animal waste, small diameter timber, not to 

exceed eight inches, salt cedar and other phreatophyte or 

woody vegetation removed from river basins or watersheds in 

New Mexico; provided that these resources are from facilities 

certified by the energy, minerals and natural resources 

department to: 

(a) be of appropriate scale to have 

sustainable feedstock in the near vicinity; 

(b) have zero life cycle carbon 

emissions; and 

(c) meet scientifically determined 

restoration, sustainability and soil nutrient principles; 

(4) fuel cells that do not use fossil fuels 

to create electricity; and 

(5) landfill gas and anaerobically digested 

waste biogas; 

I. "renewable portfolio standard" means the 

minimum percentage of retail sales of electricity by a public 

utility to electric consumers in New Mexico that is required 

by the Renewable Energy Act to be from renewable energy; SCORC/SB 489 
Page 63 
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J. "renewable purchased power agreement" means an 

agreement that binds an entity generating power from 

renewable energy resources to provide power at a specified 

price and binds the purchaser to that price; 

K. "zero carbon resource" means an electricity 

generation resource that emits no carbon dioxide into the 

atmosphere, or that reduces methane emitted into the 

atmosphere in an amount equal to no less than one-tenth of 

the tons of carbon dioxide emitted into the atmosphere, as a 

result of electricity production; and 

L. "zero carbon resource standard" means providing 

New Mexico public utility customers with electricity 

generated from one hundred percent zero carbon resources." 

SECTION 29. Section 62-16-4 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 4, as amended) is amended to read: 

"62-16-4. RENEWABLE PORTFOLIO STANDARD.--

A. A public utility shall meet the renewable 

portfolio standard requirements, as provided in this section, 

to include renewable energy in its electric energy supply 

portfolio as demonstrated by its retirement of renewable 

energy certificates; provided that the associated renewable 

energy is delivered to the public utility and assigned to the 

public utility's New Mexico customers. For public utilities 

other than rural electric cooperatives and municipalities, 

requirements of the renewable portfolio standard are: SCORC/SB 489 
Page 64 
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(1) no later than January 1, 2015, renewable 

energy shall comprise no less than fifteen percent of each 

public utility's total retail sales to New Mexico customers; 

(2) no later than January 1, 2020, renewable 

energy shall comprise no than twenty percent of each 

public utility's total retail sales to New Mexico customers; 

(3) no later than January 1, 2025, renewable 

energy shall comprise no less than forty percent of each 

public utility's total retail sales of electricity to 

New Mexico customers; 

(4) no later than January 1, 2030, renewable 

energy shall comprise no less than fifty percent of each 

public utility's total retail sales of electricity to 

New Mexico customers; 

(5) no later than January 1, 2040, renewable 

energy resources shall supply no less than eighty percent of 

retail sales of electricity in New Mexico; provided that 

compliance with this standard until December 31, 2047 shall 

not require the public utility to displace zero carbon 

resources in the utility's generation portfolio on the 

effective date of this 2019 act; and 

(6) no later than January 1, 2045, zero 

carbon resources shall supply one hundred percent of all 

retail sales of electricity in New Mexico. Reasonable and 

consistent progress shall be made over time toward this SCORC/SB 489 
Page 65 
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requirement. 

B. In administering the standards required by 

Paragraphs (5) and (6) of Subsection A of this section, the 

commission shall: 

(1) not jeopardize the operation of a sewage 

treatment facility that captures and combusts methane gas in 

the facility's operations; 

(2) maintain and protect the safety, 

reliable operation and balancing of loads and resources on 

the electric system; 

(3) prevent unreasonable impacts to customer 

electricity bills, taking into consideration the economic and 

environmental costs and benefits of renewable energy 

resources and zero carbon resources; 

(4) prevent carbon dioxide emitting 

electricity-generating resources from being reassigned, 

redesignated or sold as a means of complying with the 

standard; 

(5) in consultation with the energy, 

minerals and natural resources department, undertake programs 

not prohibited by law to achieve the standard; 

(6) in consultation with the department of 

environment, ensure that the standard does not result in 

material increases to greenhouse gas emissions from entities 

not subject to commission oversight and regulation; and SCORC/SB 489 
Page 66 
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(7) in consultation with electricity 

transmission system operators responsible for balancing 

New Mexico electricity loads and resources, issue a report to 

the legislature by July 1, 2020, and each July 1 every four 

years thereafter. The report shall include: 

(a) review of the standard, with a 

focus on technologies, forecasts, existing transmission, 

environmental protection, public safety, affordability and 

electricity transmission and distribution system reliability; 

(b) evaluation of the anticipated 

financial costs and benefits to electric utilities in 

implementing the standard, including the impacts and benefits 

to customer electricity bills; and 

(c) identification of the barriers to, 

and benefits of, achieving the standard. 

C. Any customer that is a political subdivision of 

the state, or any educational institution designated in 

Article 12, Section 11 of the constitution of New Mexico with 

an enrollment of twenty thousand students or more during the 

fall semester on its main campus, with consumption exceeding 

twenty thousand megawatt-hours per year at any single 

location or facility and that owns facilities that produce 

renewable energy or hosts such facilities through a renewable 

purchased power agreement, shall not be charged by the 

utility for power purchases of one year or less or fuel on SCORC/SB 489 
Page 67 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PNM Exhibit CNA-4 
Page 83 of 121 

the amount of electric'ity purchased from the utility equal to 

the amount of renewable energy produced or hosted by the 

customer. The customer shall annually certify to the state 

auditor and notify the commission and the customer's serving 

electric utility of the amount of renewable energy produced 

at the customer-owned or customer-hosted facilities that 

generate renewable energy. The customer shall also certify 

to the state auditor and notify the commission that the 

customer will retire all renewable energy certificates 

associated with the renewable energy produced by those 

facilities. Any financial benefits as a result of the 

provisions of thi9 subsection shall accrue to the customer 

immediately upon the effective date of this 2019 act and 

shall be reflected in customer bills each month, subject to 

annual true-up and reconciliation. The provisions of this 

subsection shall not prevent the utility from recovering all 

of its reasonable and prudent fuel and purchased power costs. 

D. Upon a motion or application by a public 

utility the commission shall, or upon a motion or application 

by any other person the commission may, open a docket to 

develop and provide financial or other incentives to 

encourage public utilities to produce or acquire renewable 

energy that exceeds the applicable annual renewable portfolio 

standard set forth in this section; results in reductions in 

carbon dioxide emissions earlier than required by Subsection SCORC/SB 489 
Page 68 
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A of this section; or causes a reduction in the generation of 

electricity by coal-fired generating facilities, including 

coal-fired generating facilities located outside of 

New Mexico. The incentives may include additional earnings 

and capital investment opportunities for resources used in 

furtherance of the outcomes described in this subsection. 

E. If, in any given year, a public utility 

determines that the average annual levelized cost of 

renewable energy that would need to be procured or generated 

for purposes of compliance with the renewable portfolio 

standard would be greater than the reasonable cost threshold, 

the public utility shall not be required to incur that excess 

cost; provided that the existence of this condition excusing 

performance in any given year shall not operate to delay 

compliance with the renewable portfolio standard in 

subsequent years. The provisions of this subsection do not 

preclude a public utility from accepting a project with a 

cost that would exceed the reasonable cost threshold. When a 

public utility can generate or procure renewable energy at or 

below the reasonable cost threshold, it shall be required to 

do so to the extent necessary to meet the applicable 

renewable portfolio standard and shall not be precluded from 

exceeding the standard. 

F. By September 1, 2007 and until June 30, 2019, a 

public utility shall file a report to the commission on its SCORC/SB 489 
69 
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procurement and generation of renewable energy during the 

prior calendar year and a procurement plan that includes: 

(1.) the cost of procurement for any new 

renewable energy resource in the next calendar year required 

to comply with the renewable portfolio standard; and 

(2) testimony and exhibits that demonstrate 

that the proposed procurement is reasonable as to its terms 

and conditions considering price, availability, reliability, 

any renewable energy certificate values and diversity of the 

renewable energy resource; or 

(3) demonstration that the plan is otherwise 

in the public interest. 

G. By July 1, 2020, and each July 1 thereafter, a 

public utility shall file a report to the commission on the 

public utility's procurement and generation of renewable 

energy since the last report and a procurement plan that 

includes: 

(1) the cost of procurement for new 

renewable energy required to comply with the renewable 

portfolio standard; 

(2) the capital, operating and fuel costs on 

a per-megawatt-hour basis during the preceding calendar year 

of each nonrenewable generation resource rate-based by the 

utility, or dedicated to the utility through a power purchase 

agreement of one year or longer, and the nonrenewable SCORC/SB 489 
Page 70 
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generation resources' carbon dioxide emissions on a 

per-megawatt-hour basis during that same year; 

(3) information, including exhibits, as 

applicable, that demonstrates that the proposed procurement: 

(a) was the result of competitive 

procurement that included opportunities for bidders to 

propose purchased power, facility self-build or facility 

build-transfer options; 

(b) has a cost that is reasonable as 

evidenced by a comparison of the price of electricity from 

renewable energy resources in the bids received by the public 

utility to recent prices for comparable energy resources 

elsewhere in the southwestern United States; and 

(c) is in the public interest, 

considering factors such as overall cost and economic 

development opportunities; and 

(4) strategies used to minimize costs of 

renewable energy integration, including location, diversity, 

balancing area activity, demand-side management and load 

management. 

H. The commission shall approve or modify a public 

utility's procurement plan within ninety days and may approve 

the plan without a hearing, unless a protest is filed that 

demonstrates to the commission's reasonable satisfaction that 

a hearing is necessary. The commission may modify a plan SCORC/SB 489 
Page 71 
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after notice and hearing. The commission may, for good 

cause, extend the time to approve a procurement plan for an 

additional ninety days. If the commission does not act 

within the ninety-day period, the procurement plan is deemed 

approved. 

I. The commission may reject a procurement plan 

if, within forty days of filing, the commission finds that 

the plan does not contain the required information and, upon 

the rejection, shall provide the public utility the time 

necessary to file a revised plan; provided that the total 

amount of renewable energy required .to be procured by the 

public utility shall not change." 

SECTION 30. Section 62-16-5 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 5, as amended) is amended to read: 

"62-16-5. RENEWABLE ENERGY CERTIFICATES--COMMISSION 

DUTIES.--

A. The commission shall establish: 

(1) a system of renewable energy 

certificates that can be used by a public utility to 

establish compliance with the renewable portfolio standard 

and that may include certificates that are monitored, 

accounted for or transferred by or through a regional system 

or trading program for any region in which a public utility 

is located; and 

(2) requirements and procedures concerning SCORC/SB 489 
Page 72 
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requirements for renewable energy certificates pursuant to 

Subsections Band C of this section. 

B. Renewable energy certificates: 

(1) are owned by the generator of the 

renewable energy unless: 

(a) the renewable energy certificates 

are transferred to the purchaser of the electricity through 

specific agreement with the generator; 

(b) the generator is a qualifying 

facility, as defined by the federal Public Utility Regulatory 

Policies Act of 1978, in which case the renewable energy 

certificates are owned by the public utility purchaser of the 

renewable energy; or 

(c) a contract for the purchase of 

renewable energy is in effect prior to July 1, ,2019, in which 

case the renewable energy certificates are owned by the 

purchaser of the electricity for the term of such contract, 

unless otherwise agreed to in a contract approved by the 

commission; 

(2) may be traded, sold or otherwise 

transferred by their owner, unless the certificates are from 

a rate-based public utility plant, in which case the entirety 

of the renewable energy certificates from that plant shall be 

retired by the utility on behalf of itself or its customers. 

Any contract to purchase renewable energy entered into by a SCORC/SB 489 
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public utility on or after July 1, 2019 shall include 

conveyance to the purchasing utility of all renewable energy 

certificates, and the entirety of those certificates shall be 

retired by that utility on behalf of itself or its customers 

or subsequently transferred to a retail customer for 

retirement under a voluntary program for purchasing renewable 

energy approved by the commission. A utility shall not claim 

that it is providing renewable energy from generation 

resources for which it has traded, sold or transferred the 

associated renewable energy certificates. The commission 

shall not disallow the recovery of the cost associated with 

any expired renewable energy certificate. The public utility 

shall annually file a report with the commission discussing: 

(a) its use, sale, trading or transfer 

of renewable energy certificates; and 

(b) whether and how its public claims 

of renewable energy generation account for renewable energy 

certificates that it has traded, sold or transferred; 

(3) that are used for the purpose of meeting 

the renewable portfolio standard shall be registered with a 

renewable energy generation information system that is 

designed to create and track ownership of renewable energy 

certificates and that, through the use of independently 

audited generation data, verifies the generation and delivery 

of electricity associated with each renewable energy SCORC/SB 489 
Page 74 
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certificate and protects against multiple counting of the 

same renewable energy certificate; and 

(4) may be carried forward for up to four 

years from the date of issuance to establish compliance with 

the renewable portfolio standard, after which they shall be 

deemed retired by the public utility. 

C. A public utility shall be responsible for 

demonstrating that a renewable energy certificate used for 

compliance with the renewable portfolio standard is derived 

from eligible renewable energy resources." 

SECTION 31. Section 62-16-6 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 6, as amended) is amended to read: 

"62-16-6. COST RECOVERY FOR RENEWABLE ENERGY AND 

EMISSIONS REDUCTION.--

A. A public utility that procures or generates 

renewable energy shall recover, through the rate-making 

process, the reasonable costs of complying with the renewable 

portfolio standard. Costs that are consistent with 

commission approval of procurement plans or transitional 

procurement plans shall be deemed to be reasonable. 

B. The commission shall not exclude from such cost 

recovery reasonable interconnection and transmission costs 

and costs to comply with electric industry reliability 

standards incurred by the public utility in order to deliver 

renewable energy to retail New Mexico customers. SCORC/SB 489 
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C. If a public utility has been granted a 

certificate of public convenience and necessity prior to 

January 1, 2015 to construct or operate an electric 

generation facility and the investment in that facility has 

been allowed recovery as part of the utility's rate-base, the 

commission may require the facility to discontinue serving 

customers within New Mexico if the replacement has less or 

zero carbon dioxide emissions into the atmosphere; provided 

that no order of the commission shall disallow recovery of 

any undepreciated investments or decommissioning costs 

associated with the facility." 

SECTION 32. Section 62-16-7 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 7) is amended to read: 

"62-16-7. COMMISSION--POWERS AND DUTIES--VOLUNTARY 

PROGRAMS.--

A. The commission: 

(1) shall adopt rules regarding the 

renewable portfolio standard, including a provision for 

public utility records and reports; and 

(2) may require that a public utility offer 

its retail customers a voluntary program for purchasing 

renewable energy that is in addition to electricity provided 

by the public utility pursuant to the renewable portfolio 

standard, under rates and terms that are approved by the 

commission. SCORC/SB 489 
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B. All renewable energy purchased by a retail 

customer through an approved voluntary program shall: 

(1) have all associated renewable energy 

certificates retired by the retail customer, or on that 

customer's behalf, by the public utility, and the 

certificates shall not be used to meet the public utility's 

renewable portfolio standard requirements pursuant to 

Subsection A of Section 62-16-4 NMSA 1978; 

(2) be excluded from the total retail sales 

to New Mexico customers used to determine the renewable 

portfolio standard requirements pursuant to Subsection A of 

Section 62-16-4 NMSA 1978; and 

(3) not be subject to charges by the public 

utility to recover costs of complying with the renewable 

portfolio standard requirements pursuant to Subsection A of 

Section 62-16-4 NMSA 1978. 11 

SECTION 33. Section 62-16-8 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 8, as amended) is amended to read: 

"62-16-8. RURAL ELECTRIC COOPERATIVE--VOLUNTARY 

TARIFFS. --

A. The commission may require that a rural 

electric cooperative: 

(1) offer its retail customers a voluntary 

program for purchasing renewable energy under rates and terms 

that are approved by the commission; SCORC/SB 489 
77 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PNM Exhibit CNA-4 
Page 93 of 121 

(2) report to the commission the demand for 

renewable energy pursuant to a voluntary program; and 

(3) comply with the requirements for the 

procurement of renewable energy set forth in the Rural 

Electric Cooperative Act. 

B. The commission shall establish and amend rules 

and regulations for the implementation of renewable portfolio 

standards consistent with the Rural Electric Cooperative 

Act." 

SECTION 34. Section 62-16-9 NMSA 1978 (being Laws 2004, 

Chapter 65, Section 9) is amended to read: 

"62-16-9. EXISTING RULES.--The commission shall 

promulgate rules to implement the provisions of the Renewable 

Energy Act." 

SECTION 35. Section 62-16-10 NMSA 1978 (being Laws 

2004, Chapter 65, Section 10) is amended to read: 

"62-16-10. FEDERAL REQUIREMENTS.--Renewable energy 

procured or generated by a public utility to comply with a 

federal law, rule or regulation may be used to satisfy the 

required procurements of the Renewable Energy Act." 

SECTION 36. Section 74-2-5 NMSA 1978 (being Laws 1967, 

Chapter 277, Section 5, as amended) is amended to read: 

"74-2-5. DUTIES AND POWERS--ENVIRONMENTAL IMPROVEMENT 

BOARD--LOCAL BOARD.--

A. The environmental improvement board or the SCORC/SB 489 
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B. The environmental improvement board or the 

local board shall: 

(1) adopt, promulgate, publish, amend and 

repeal rules and standards consistent with the Air Quality 

Control Act to attain and maintain national ambient air 

quality standards and prevent or abate air pollution, 

including: 

(a) rules prescribing air standards, 

within the geographic area of the environmental improvement 

board's jurisdiction or the local board's jurisdiction, or 

any part thereof; and 

(b) standards of performance that limit 

carbon dioxide emissions to no more than one thousand one 

hundred pounds per megawatt-hour on and after January 1, 2023 

for a new or existing source that is an electric generating 

facility with an original installed capacity exceeding three 

hundred megawatts and that uses coal as a fuel source; and 

(2) adopt a plan for the regulation, 

control, prevention or abatement of air pollution, 

recognizing the differences, needs, requirements and 

conditions within the geographic area of the environmental 

improvement board's jurisdiction or the local board's 

jurisdiction or any part thereof. 

C. Rules adopted by the environmental improvement SCORC/SB 489 
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board or the local board may: 

(1) include rules to protect visibility in 

mandatory class I areas to prevent significant deterioration 

of air quality and to achieve national ambient air quality 

standards in nonattainment areas; provided that such 

regulations: 

(a) shall be no more stringent than but 

at least as stringent as required by the federal act and 

federal regulations pertaining to visibility protection in 

mandatory class I areas, pertaining to prevention of 

significant deterioration and pertaining to nonattainment 

areas; and 

(b) shall be applicable only to sources 

subject to such regulation pursuant to the federal act; 

(2) prescribe standards of performance for 

sources and emission standards for hazardous air pollutants 

that, except as provided in this subsection and in 

Subparagraph (b) of Paragraph (1) of Subsection B of this 

section: 

(a) shall be no more stringent than but 

at least as stringent as required by federal standards of 

performance; and 

(b) shall be applicable only to sources 

subject to such federal standards of performance; 

(3) include regulations governing emissions SCORC/SB 489 
Page 80 
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from solid waste incinerators that shall be at least as 

stringent as, and may be more stringent than, any applicable 

federal emission limitations; 

(4) include regulations requiring the 

installation of control technology for mercury emissions that 

removes the greater of what is achievable with best available 

control technology or ninety percent of the mercury from the 

input fuel for all coal-fired power plants, except for 

coal-fired power plants constructed and generating electric 

power and energy before July 1, 2007; 

(5) require notice to the department or the 

local agency of the intent to introduce or permit the 

introduction of an air contaminant into the air within the 

geographical area of the environmental improvement board's 

jurisdiction or the local board's jurisdiction; and 

(6) require any person emitting any air 

contaminant to: 

(a) install, use and maintain emission 

monitoring devices; 

(b) sample emissions in accordance with 

methods and at locations and intervals as may be prescribed 

by the environmental improvement board or the local board; 

(c) establish and maintain records of 

the nature and amount of emissions; 

(d) submit reports regarding the nature SCORC/SB 489 
Page 81 
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and amounts of emissions and the performance of emission 

control devices; and 

(e) provide any other reasonable 

information relating to the emission of air contaminants. 

D. Any regulation adopted pursuant to this section 

shall be consistent with federal law, if any, relating to 

control of motor vehicle emissions. 

E. In making its regulations, the environmental 

improvement board or the local board shall give weight it 

deems appropriate to all facts and circumstances, including 

but not limited to: 

(1) character and degree of injury to or 

interference with health, welfare, visibility and property; 

(2) the public interest, including the 

social and economic value of the sources and subjects of air 

contaminants; and 

(3) technical practicability and economic 

reasonableness of reducing or eliminating air contaminants 

from the sources involved and previous experience with 

equipment and methods available to control the air 

contaminants involved." ====================== SCORC/SB 489 
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Memorandum Attesting to the Experience of Guggenheim Securities, LLC 

PNM 

The Energy Transition Act ("ET A") requires the State Board of Finance ("the Board") to attest to the 

qualifications of a securities firm that provides a qualifying utility with a memorandum in connection with an 

application to the Public Regulation Commission for a financing order for a proposed issuance of energy 

transition bonds. See 2019 N.M. Laws, ch. 65, § 4. Public Service Company of New Mexico (PNM) has 

referred Guggenheim Securities, LLC to the Board of Finance as a qualified securities firm in accordance with 

Section 4(B)(5) of the ETA. 

The Board has reviewed the experience and qualifications of Guggenheim Securities, LLC and specifically of 

Charles N. Atkins U with regard to the firm's experience in the marketing of bonds and the firm's capabilities 

of providing a memorandum included as a part of PNM's financing application that the bonds satisfy the 

current published AAA or equivalent rating criteria of at least one nationally recognized statistical rating 

organization for issuances similar to the proposed energy transition bonds. [n reviewing the experience and 

qualifications, the Board notes that Guggenheim Securities, LLC has successfully marketed. a significant 

number of securitization bond issues and has also successfully structured and marketed securitization bonds 

of a similar nature. We also note that Charles N. Atkins U has demonstrated significant experience in the 

structuring of such bonds. 

As a result, we conclude and attest that Guggenheim Securities, LLC and Charles N. Atkins II have experience 

in the marketing of bonds similar to energy transition bonds authorized by the ET A and that the firm has the 

expertise to provide a memorandum indicating whether the bonds would satisfy the current published AAA 

or equivalent rating criteria of at least one nationally recognized statistical rating organization for issuances 

similar to the proposed energy transition bonds. 
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Scope 

This report presents Fitch Ratings' analytical approach to rating U.S. utility tariff/stranded cost 

bonds. The criteria are relevant for new ratings and surveillance, with differences detailed 

herein. 

Fitch has only assigned 'AAAsf ratings in this sector, and Fitch's new issue methodology only 

addresses 'AAAsf rating outcomes. To date, Fitch has only rated transactions issued by 
electric utilities, and the analyses have been focused on electric consumption by customers 

within the utilities' service territory. However, Fitch believes the analysis and stress 

assumptions detailed in the criteria can be applied to other utility sectors, such as water and 

gas. In these unique circumstances, Fitch expects the legal and regulatory framework to be 

consistent with typical electric utility-issued transactions. 

Key Rating Drivers 

Each of the following key rating drivers is of equal importance for the analysis. 

Legal Risks and Regulatory Framework: Unlike other ABS transactions, the cash flow 

stream supporting tariff bonds is a special tariff established under legislative or regulatory 

authority. Thus, the first and most significant component in Fitch's rating analysis is a thorough 
understanding of the statute and order. Fitch's analysis of tariff transactions includes a review 

of the legal structure to confirm that the cash flow derived from the special tariff will not be 

impaired or diminished. 

Credit Analysis (Revenue Stability): The cash flow supporting tariff bonds is generated by 

payments from all or designated categories of customers in the utility's service territory. As 

such, Fitch reviews the composition of the service territory. Fitch also reviews the size of the 
tariff relative to the total customer bill to determine its viability, as (in Fitch's view) excessive 

charges may present additional risk of political or regulatory challenge. 

Structural and Cash Flow Analysis: Fitch uses a proprietary cash flow model, which is 
customized to reflect the payment structure of the transaction, and tests the impact of stressing 

various assumptions, including historical chargeoff and variance patterns. The output of the cash 

flow model is reviewed to determine whether the rated bonds are fully paid in accordance with the 
transaction documents in each stress scenario associated with a particular bond's rating. 
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Data Sources and Adequacy 

Fitch utilizes historical data provided by the utility as inputs in its cash flow model, as well as for 

performance-based qualitative measures. Specifically, the stresses derived for the purposes of 

this methodology were developed based a combination of historical data specific to each utility 

issuing the bonds and Fitch's analytical expertise. Therefore, Fitch reviews a minimum of five 

to 10 years of historical data demonstrating forecast consumption variance, delinquency rates 

and chargeoffs for each customer class. Fitch also expects to see data supporting the 

calculation and allocation of the tariff charge for each customer class, including the average 

customer bill for each class. 

Historical data analysis may be deemed inadequate by Fitch due to (but not limited to) factors 

such as limited data availability and a history of poor consumption forecasting. In 
circumstances where full data sets are not provided or where Fitch deems provided data 

inadequate, Fitch will adjust its cash flow model assumptions accordingly, likely using a worst 

case scenario approach. If data provided are inadequate or insufficient, Fitch may cap the 

ratings it assigns or elect to not rate the transaction outright. 

Legal and Regulatory Framework 

Utility tariff/stranded cost bonds are secured by collateral in the form of a dedicated special tariff. 

This special tariff is unique relative to traditional asset-backed security (ABS), notably, the 

property securing these bonds is an intangible, future-flow regulatory asset, with special 

protections available to holders of tariff bonds that qualify achievement of 'AAAsf ratings. 

The revenue streams provided by the dedicated tariff are used for utilities to recoup cost 

associated with lost revenue or cost associated with repairing utilities' transmission and 

distribution system following a natural 
disaster (utility tariff bonds). Additionally, Legal and Regulatory Checklist 
the dedicated tariff can be used to recoup 

unrecoverable contractual and sunk cost 

(stranded cost) due to deregulation within 

the utility sector. 

The special tariff is a regulatory asset 

established pursuant to an enabling act (the 
statute) passed by a state legislature to serve 

a public interest need for this type of financing. 

The statute is followed by a regulatory 
approval referred to as a financing order (the 

order) issued by that state's utility 

commission or the equivalent agency of the 

state authorizing the issuance of bonds 

backed by the special tariff. 

The statute uses the authority of the state 

contemplating securitization to establish 

obligations, such as the state pledge, and to 

grant the commission or the equivalent 

agency of the state any rights that it would 

otherwise lack under existing state law. The 

statute serves to order and implement the 

state's policy objectives with regard to the 

U.S. Utility Tariff/Stranded Cost Bonds Rating Criteria 
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• Special tariff established as a property right. 

• Irrevocable by subsequent legislatures or 

commissions or the equivalent agency of 

the state. 

• Statute, if applicable, includes the state non
impairment pledge. 

• Supported by federal and state constitutional 

protections. 

• Implication of the state referendum or ballot 
initiative process. 

• Bankruptcy-remote issuer, nonconsolidation 
of trust asse1s with the utility and a true sale 

of property rights. 

• First-perfected security interest in the 
property righ1s granted to the indenture 

trustee. 

• Tariff true-up mechanism. 
• Nonbypassable charges for customers 

connected to the distribution network. 

• Guidelines for consolidated billing by third
party energy providers, if applicable. 
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tariff monetization, whereas the order is analogous to a comprehensive procedures manual that sets 

forth specific transaction terms and related provisions. 

Fitch begins its analysis of utility tariff/stranded cost securitizations by closely analyzing the 

legal framework in place, specifically, the statute and order. In states considering securitization, 

a special tariff component will be established as an irrevocable charge through the statute 
approved by the state legislature and by the order approved by the commission or the 

equivalent agency of the state. While reviewing the provisions of the statute and/or order, Fitch 

focuses primarily on the following seven legal and/or regulatory features of the transaction to: 

• property right; 
• irrevocability and state support; 

• bankruptcy remoteness/true sale; 

• utility successor requirements; 

• third-party energy providers; 

• true-up mechanism; and 

• nonbypassability. 

Of importance, Fitch views the absence of enabling provisions (in the statute and/or order) that 

address any of the elements listed above as generally inconsistent with 'AAAsf' ratings. 

However, in instances where a true-up mechanism is not structured into a transaction, other 

forms of credit enhancement (CE) may be incorporated to offset the absence of the true-up 

mechanism (as described on page 5 in the True-up Mechanism section). The agency will take 

into consideration these other forms of CE in its analysis. 

Property Right 

Since the asset securing the tariff bonds is a right to a future cash flow stream, Fitch expects 

the statute or order to establish future special tariff collections as a property right that can be 

transferred and pledged as a security interest. Since the property right may not be governed by 

the Uniform Commercial Code, procedures for establishing a first-perfected security interest 

should also be outlined in the statute or order, as applicable. The amount of the special tariff, 

as well as the rules for its collection, should be defined in the order approved by the 

commission or the equivalent agency of the state in the relevant state. 

lrrevocability and State Support 

lrrevocability of the special tariff prohibits the legislature, the commission or any other agency or 

governmental entity from rescinding, altering or amending the special tariffs or property rights in any 

way that would reduce or impair their value. Fitch considers the irrevocability language an important 
protection against changing political agendas in the legislative or executive branches of government. 

It represents a high level of assurance of state regulatory action in support of the revenue 

requirements of tariff bonds. 

Fitch expects this high level of assurance of state regulatory action to be further supported by 

the contracts and takings clauses of the U.S. Constitution and most state constitutions, which 

protect against contract impairment and property seizures without just compensation. 

Tariff bonds are not direct obligations of the state or guaranteed by the state's full faith and 

credit. However, if the tariff bonds are issued pursuant to specific legislation, the statute 

typically includes a state non-impairment pledge wherein the state agrees that it will not limit or 
alter the special tariffs (the property right), the order or any other right under the bonds until the 

U.S. Utility Tariff/Stranded Cost Bonds Rating Criteria 
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principal and interest on the bonds are fully paid or unless adequate compensation has been 

made to safeguard bondholder rights. 

Because the assets securing these bonds are created through the political and regulatory 

processes, the statute and order may initially be subject to challenge from opposing parties. 

While the political process differs from state to state, the enactment of legislation or issuance of 

the order involves a process in which interested parties have the opportunity to challenge or 

submit amendments to the proposed language. 

Generally, after the statute is approved by the legislature and/or the order is issued by the 

commission or the equivalent agency of the state, there is an additional defined period when outside 

parties can challenge the statute or order through litigation. When this period expires, the potential 

for further political and regulatory attack is substantially diminished. Therefore, transaction closings 

are expected to occur only after the statute and order become non-appealable. 

Fitch recognizes that many states have a ballot initiative and/or referendum process that allows 

opposition groups to place a petition on the election ballot upon receipt of a given number of voter 

signatures. When analyzing tariff bonds issued under the relevant statute in these states, it is important 

to understand how ballot initiatives or referenda affect the federal and state constitutional protections, 

the irrevocability language and the state non-impairment pledge. Fitch expects transaction counsel to 

provide an analysis of the constitutional protections and issues in the relevant state. 

Bankruptcy Remote/True Sale 

The statute or order is expected to protect bondholders from the interruption or impairment of 

cash flows in the event of a utility bankruptcy, as explained in the Utility Successor 

Requirements section below. It is also expected to provide that the transfer of property rights to 

the trust will be treated as an absolute transfer, not as a pledge, of the seller's right to, title to 

and interest in the property. The statute or order should also define conditions for a valid, 

enforceable and perfected security interest for the indenture trustee. 

Legal opinions typically provided by counsel representing parties in utility tariff/stranded cost 

transactions are detailed in the Appendix. 

To date, there have only been a limited number of utility bankruptcies associated with securitizations. 

Within this small subset, the securitizations continued to perform within expectations with no 

interference from any legislative or government entity. 

Utility Successor Requirements 

As with any future-flow securitization, asset-generation risk or the risk that the assets (special 

tariffs) may not be generated as expected in the future due to the utility's inability to continue 

operating, is a key consideration. Fitch believes this risk is largely mitigated by successor 

requirements imposed by the statute/order and the essential nature of utility services. 

Therefore, to effectively de-link the rating of tariff bonds from that of the utility, Fitch considers it 

essential that the statute or order create an obligation on the commission or the equivalent 

agency of the state to ensure that, in the event of the incumbent utility's sale or bankruptcy, any 

successor to the utility (including, but not limited to, the utility as debtor-in-possession and the 

reorganized utility after bankruptcy) be treated as a successor (for purposes of imposition of 

special tariffs on the successor's customers) and be ordered to continue servicing the tariff 

bonds to avoid disruption in billing and collecting. 

U.S. Utility Tariff/Stranded Cost Bonds Rating Criteria 
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Third-Party Energy Providers 

In some states, third-party energy providers (e.g. non-utility power generators, energy 

marketers and independent brokers) are granted the right to bill customers directly, not only for 

the energy commodity, but also for network distribution services performed by the utility 

(consolidated billing). In this case, the third-party provider collects and remits back to the utility 

the distribution fees and special tariff to service the tariff bonds. 

If the statute or order allows for third-party consolidated billing, a typical result is the imposition 

by the state, authority or equivalent agency of the state of minimum credit quality or collateral 

requirements on parties wishing to assume this service. Generally, such guidelines include 

setting minimum credit standards for such providers, posting cash collateral to cover a period 

for which revenues are at risk and/or assumption of personal liability by the third party for billed 

amounts, regardless of collections. Fitch expects these guidelines to define the circumstances 

in which a third-party provider would be replaced either by the incumbent utility or an alternate 

servicer. This is important as commission or the equivalent agency of the state approval is 

often a prerequisite for the transfer of billing and servicing responsibilities away from 

designated third-party energy providers under such jurisdictions. 

True-Up Mechanism 

The statute or order requires that the special tariff be reset periodically at least annually or 

semiannually. The reset, referred to as the true-up mechanism, adjusts the special tariff to a level 

sufficient to ensure that the periodic bond payment requirements (PBPRs) (interest payments, 

scheduled principal amortization, related fees and any replenishment of any CE balances) are met. 

The statute or order may provide for more frequent resets, either discretionary or mandatory, based 

on the occurrence of certain events, such as a minimum percentage variance between projected 

and actual principal amortization. Several states have also provided for more frequent true-ups in 

the final years of the transaction's life. 

The true-up can increase or decrease the special tariff, depending on the positive or negative 

variance of actual tariff payments and/or energy consumption from the utility's projections. 

Applications for special tariff true-ups are generally filed with the commission or the equivalent 

agency of the state based on updated sales forecasts for the forthcoming years. Under the statute 

or order, the commission or the equivalent agency of the state does not have the discretion to 

disapprove or alter the true-up calculation, except to correct computational or other manifest errors. 

Also, the commission or the equivalent agency of the state is usually obliged by the statute or order 

to establish special tariffs at a level sufficient to repay the debt over the scheduled term. 

Under the financing order, the tariff is deemed irrevocable and prohibits any legislature, agency or 

governmental authority from rescinding, amending or altering the tariff that would impair or reduce 

the tariff value. The passed legislation includes a state impairment clause that ensures the value of 

the tariff cannot be altered in a negative manner until the issued bonds are paid in full. 

The absence of a true-up mechanism could limit the ability to assign a 'AAAsf rating. However, to 

date, Fitch has not rated a utility tariff/stranded cost transaction that was structured without a true-up 

mechanism. When it exists, adjustment of the special tariffs through this mechanism is the most 

significant credit component for these transactions. However, if the regulatory framework does not 

provide for any adjustment or if the true-up mechanism is inadequate, additional CE, such as 

reserve accounts or subordinated tranches, may offset the absence of the true-up mechanism. In 

such instances, Fitch will place greater reliance on the outcome of its cash flow stress scenarios to 

demonstrate adequacy of alternate forms of CE. 
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Nonbypassability 

The special tariff is usually assessed as a charge on electric, water or gas delivery, applicable to the 

monopoly retail utility service. Therefore, regardless of which gas, water or electricity provider 

supplies the commodity delivered to the customer, the special tariff will be collected based on 

delivery service. This type of special tariff is frequently referred to as a network charge, since it 

applies to service over the utility's wire or pipeline system. 

When customers are able to choose an alternative gas, water or power providers, they need to be 

connected to the distribution system, whether for primary or backup service, tends to limit their ability 

to bypass the special tariff. Customers can avoid the special tariff by changing their consumption of 

energy so that they are not using the distribution system or by moving out of the service area. 

The statute generally provides that the special tariffs are nonbypassable, implying that a utility can 

collect these charges from all existing retail customers and all future retail customers within the 

service territory without any (or with a few) exceptions. Instances where covenants related to 

nonbypassability that allow for weaker provisions (that allow for significant exceptions) would not be 

consistent with a 'AAAsf rating. 

If the statute contains provisions that allow for significant exceptions, Fitch will apply more severe 

variance stresses to the related customer classes in its cash flow scenarios. However, the complete 

exclusion of nonbypassability provisions will likely preclude a transaction from receiving a 

'AAAsf rating, since it would introduce significant uncertainty in future cash flows, which would be 

difficult to quantify in cash flow stresses. 

Credit Analysis (Revenue Stability) 

Since the cash flow supporting the tariff bonds is generated by payments from all or designated 

categories of customers in the utility's service territory, it is important to analyze the composition of 

the service territory to determine the size and usage level of the customer base, customer 

delinquencies, regional economic sensitivities and weather-related seasonality. 

Customer Base 

The size and variability of the 

customer base have a significant 

potential effect on cash flows to the 

bonds. Fitch reviews a number of 

economic factors in its analysis of the 

customer base, including the size and 

shape of the service territory (the 

geographic footprint), diversity of the 

customer pool, change in housing 

starts during recessionary periods, 

exposure to key industries, cyclicality 

of key industries, historical 

recessionary bankruptcy data and 

existence of any major military bases 

in the territory. These qualitative 

factors help Fitch develop an 

understanding of the utilities' customer 

base, which, ultimately, provides the 

cash flows to pay the liabilities of the 
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Credit Analysis Checklist 

• Composition of the customer base. 

• Customer concentrations in commercial and 

industrial segments and customer class cross

collateralization. 

• Regional industrial concentrations. 

• Strength of the regional economy. 

• Geographic footprint. 

• Seasonality and cyclicality. 

• Size of the dedicated special tariff and effect on 

the all-in cost to consumers. 

• Development of alternative energy-generation 

technologies. 

• Opportunities for self-generators to disconnect 

from the power grid while maintaining exemption 

to special tariffs. 
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trust. In general, a utility's customer base is segmented into four primary segments -

residential, commercial, industrial and government. 

The residential segment will provide a high level of customer diversification, similar to that found in 

credit card receivables ABS transactions. Since the special tariff is assessed against a household 

rather than an individual, it is assumed that the majority of residents moving away from a service 

territory will be replaced with new residents. Thus, the residential segment tends to be a large, 

diversified and relatively stable source of cash flow. 

Industry and individual commercial concentrations are also assessed, as the utility's commercial and 

industrial customers may represent significant concentration in the customer base. These customers 

tend to be fewer in number and contribute higher tariff revenues per account than residential 

customers. The government segment has historically represented a lower percentage of usage but 

can be exposed to government appropriation risk. Fitch incorporates the risks associated with 

customer concentrations by stressing billing risk and no industrial/commercial consumption in its 

cash flow stress tests. 

Risk is greater if responsibility for specified portions of the securitized special tariffs is assigned to 

particular customer classes, including one or more classes with relatively few customers. Risk is 

mitigated if all customer classes bear responsibility through the true-up mechanism to pay in full the 

securitized special tariffs. In this case, the customer classes are said to be cross-collateralized. 

An example of customer class concentrations is depicted in the table below. Of note, residential 

customers represent 50.0% of consumption and 43.3% of billed revenue. The industrial class 

represents 30.0% of consumption and 26.7% of billed revenue. The remaining customer 

concentration resides in the commercial customer class, which represents 20.0% and 30.0% of total 

consumption and billed revenue, respectively. 

Due to the concentration diversity, the cross-collateralization softens the impact of reduced 

consumption in the event usage within a specific customer class declines. While utility service areas 

are typically diversified in regards to customer classes, Fitch may incorporate additional stresses on 

a nondiversified pool. In particular, if the customer base concentrations are outside historical levels 

for the utility, a higher stress would be considered to account for the change in concentrations. For 

example, in a pool with a high concentration of commercial customers and no industrial customers, 

Fitch may apply a similar stress on the commercial customers as described in the No-Industrials 

Stress section detailed on page 14 of this report. 

Customer Service Territory: XYZ Utility Co. 
Customer Class Consumption (kWh) % of Total Retail Billed Revenues {$000) % of Total 
Residential 500 50 650,000 43.3 

Commercial 200 20 450,000 30.0 

Industrial 300 30 400,000 26.7 

Total 1,000 100 1,500,000 100.0 

kWh - Kilowatt hours. Note: Numbers may not add due to rounding. Source: Filch Ratings. 

Size of Dedicated Tariff Component 

Fitch believes that when the special tariff dedicated to servicing the bonds is a relatively small 

portion of customers' all-in cost of utility service, increases in the special tariff under the true-up 

mechanism are less likely to reduce consumers' demand for utility services or to stimulate 

consumers to adopt alternative, off-the-grid energy services (see the Self-Generation and Alternate 

Technologies section, starting on page 19). If the special tariff is large or total rates are high, 

customers may have a greater economic incentive to invest in alternative energy technologies, 
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reduce their consumption, become self-generators or seek political or legal overturn. It is 

unfavorable from a credit viewpoint if the special tariff represents a significant portion of the total 

delivered cost of utility services, especially if it may affect the economic competitiveness of major 

industrial customers in the utility's service area. 

Fitch incorporates an analysis that attempts to stress pools with high industrial customer class 

concentration. The analysis tests the ability of the transaction to withstand the complete loss of 

consumption from the industrial class, assuming base case conditions hold. Where special tariffs 

are cross-collateralized within the utility's service territory, consumption shortfalls for a customer 

class (such as industrial) can be corrected with a true-up across customer classes. 

Fitch believes that special tariffs (under all scenarios) in excess of 20% of the customer bill 

over a long financing term would generally be inconsistent with a 'AAAsf rating. In 

circumstances where the special tariff exceeds the 20% threshold, the likelihood of full principal 

payment by the legal final maturity would not be consistent with a 'AAAsf rating. In 

circumstances where multiple tariffs are charged to one specific service area, Fitch will take 

into consideration the aggregate amount of tariffs. 

For example, if a utility issues multiple securitizations, the 20% threshold would apply to the 

aggregate tariffs from all the securitizations. This is a guideline utilized by Fitch based on the 

premise that, as long as special tariffs continue to represent a small percentage of an average 

customer bill, the potential for political or regulatory challenge is substantially diminished, and 

the reliability of the true-up mechanism as the primary source of CE is preserved. 

Structural and Cash Flow Analysis 

Transaction Structure 

At closing, the seller, which is 

typically the utility, transfers its 

ownership interest in the property 

rights to a bankruptcy-remote SPV 

(usually a limited liability company) 

that serves as the issuer of the 

securities. 

The SPV, pursuant to its statutory or 

regulatory authorization, will grant a 

first-perfected security interest in the 

tariff property to a trustee on behalf 

of bondholders. The flow chart at 

right summarizes the basic structure 

for these transactions. 

Tariff bonds issued by the SPV may 

be tranched into multiple classes of 

self-amortizing bonds with serial 

maturities. The principal 

amortization schedule may be 

structured as level, mortgage style 

or variable payments. The key to 

Transaction Structure 

Property 
Rights 

Servicing 
Agreement 

Source: Fitch Ratings. 

Proceeds 

First-Perfected 
Security Interest in 
Property Rights 

assessing the appropriate amortization schedule is to determine that proposed payments are 

consistent with forecast seasonal fluctuations in collections. 
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While the projected principal amortization schedule is established at closing, principal shortfalls 

generally do not trigger an immediate default under the transaction documents. If there is a periodic 

reset, the true-up mechanism is used to make up for any prior shortfalls in interest, principal, fees or 

any CE balances so that principal shortfalls are compensated by tariff adjustments on the true-up 

filing anniversary immediately succeeding such shortfall ( or sooner if permitted by the order). 

Fitch evaluates the relationships of all aspects of the structure in assigning rating to tariff bonds. 

However, certain structural factors are given greater weight. For example, if the authority to impose 

the special tariff expires after a specified date, the final maturity date for the bonds is expected to fall 

within the maximum term of the tariff, as defined by the statute or order. Back-ended principal 

payments (e.g. mortgage-style amortization) may increase risk toward the end of the term. Also, 

given the technology risks associated with tariff bond transactions, Fitch applies more challenging 

cash flow stress scenarios for longer-term bonds (see the Self-Generation and Alternate 

Technologies section, starting on page 19, and the Cash Flow Modeling section on page 10). 

Credit Enhancement 

The primary form of CE for tariff bonds is the true-up mechanism, which requires that the 

commission or the equivalent agency of the state review and adjust the special tariff periodically to 

correct any undercollections or overcollections. The true-up mechanism, along with the essential 

nature of utility services, help mitigate the cash flow variability that may be present in a utility 

tariff/stranded cost transaction. Traditional CE, such as cash reserves or overcollateralization, tends 

to be relatively small (historically 0.5%-1.5% of the initial principal amount). 

Fitch considers this minimum amount of enhancement as sufficient to achieve 'AAAsf ratings for 

bonds structured with an adequate true-up mechanism, since cash flow variability is mitigated by the 

periodic true-ups and the essential nature of utility services. Traditional CE would be necessary to 

cover any timing gaps between when the bond payment is due and when the tariff true-up occurs. 

These traditional forms of CE are detailed in Fitch's "Global Structured Finance Rating Criteria," 

which discusses the various forms of CE and risks inherent in each. Therefore, it is important to 

understand the terms of the true-up mechanism and the overall bond structure. Fitch will review the 

relevant CE structure, including the true-up mechanism in each transaction and replicate it within the 

agency's cash flow model. 

In addition to the true-up mechanism, other forms of CE typically included in the structure of tariff 

bonds are reserve, or excess funds, subaccounts and capital subaccounts. Reserve subaccounts 

are funded with excess spread, to the extent available, in each reporting period, which may have 

required levels based on the outstanding debt level. Alternatively, capital subaccounts are funded at 

transaction closing. Subaccounts are established to cover timing mismatches of collections and 

required payments. Withdrawals from subaccounts may occur to cover payment shortfalls. 

Following withdrawals, the capital and overcollateralization subaccounts are replenished in 

subsequent periods to the extent excess funds are available. 

However, for reserve subaccounts, the true-ups are either calculated to utilize and eliminate all 

remaining amounts lest the tariff over-collections from customers or, in some cases, to replenish the 

reserve subaccounts to a required level. While the true-up mechanism adjusts the special tariffs 

at least annually, ideally, any cash flow shortfalls are expected to be recovered by the end of 

the following year. 

Historically, volatility in tariff charges for Fitch-rated transactions has been limited. In cases where 

there is a large move in the tariff because of a true-up (accounting for large over/under

collections), this scenario has been short lived, as the tariff was adjusted at the next true-up date. 

Furthermore, the majority of Fitch-rated transactions are allowed to true-up more frequently if 
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performance was significantly outside of expectations. The capital subaccount typically 

represents a small percentage of the initial principal balance, providing some liquidity in the early 

stages of the deal, in addition to support toward the end of the transaction. Although back-end 

credit support is generally provided by available subaccounts, ultimately, the true-up 

mechanism is the primary credit support for most utility tariff/stranded cost transactions. 

Sizing of the CE depends on the terms of the true-up mechanism, bond structure and strength of 

cash flows. For example, bonds structured with back-ended principal amortization may need higher 

CE in the early years to compensate for lower interest coverage. If bonds were structured without a 

true-up mechanism, substantially higher CE levels would be expected. 

Collection Accounts 

An indenture trustee establishes collection accounts into which all special tariff collections will 
be deposited. The frequency of the utility's deposits to the collection accounts will depend on 

commingling provisions, as described in the Counterparty Risk section on page 15. Funds held 

in these accounts will pay transaction fees and expenses, principal and interest and any 
overcollateralization requirements on a monthly, quarterly or semiannual basis. Any excess 

cash collected is normally held in a reserve account and, if applicable, incorporated in the 

calculation of the next true-up. 

Cash Flow Modeling 

Fitch integrates the primary asset- and liability-side data presented in each structure into its 

internal proprietary tariff bond cash flow model. The assumptions embedded in the cash flow 

model are based on the proposed structure and terms outlined in the order. Such an approach 

provides Fitch with a consistent basis for comparison across different transactions. However, 

while the cash flow model is an important consideration in determining the final rating, ratings 

are ultimately assigned by a Fitch rating committee, which takes into consideration both 

quantitative and qualitative factors. 

While the cash flow model is updated based on the structure of the bond, as well as the 

statutory and regulatory framework, the model address fundamental credit issues common to 
all securities in this asset class. Cash flow models incorporate: the forecast energy 

consumption (by customer class); assumptions on collections and chargeoffs; the true-up 

mechanism, including the mandated frequency of true-ups and any allocation factors specified 

by the order; billing and servicing risks posed by third-party energy providers, if applicable; 

special tariffs by customer class; CE; and PBPRs. 

Modeling Methodology 

When analyzing tariff bond transactions, Fitch assumes a permanent and appreciable decline 

in consumption attributable to various factors, including economic recessions, demographic 

shifts, co-generation, energy conservation and forecasting errors. Fitch's cash flow stress 

methodology aggregates these multiple contributory factors and applies a single variance 

percentage to cash collections to determine if revenue declines from adverse consumption 

variances are offset in subsequent periods by the application of the true-up mechanism. 

'AAAsf' Stress 

Fitch has only assigned 'AAAsf ratings in this sector; therefore, Fitch's new issue methodology 

only addresses 'AAAsf rating outcomes. Fitch's new issue methodology includes two stresses, 

the 'AAAsf stress and no-industrials stress, as described below. To assign 'AAAsf ratings, the 
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special tariff cannot be in excess of 20% of the customer bill under both stress scenarios. 

Fitch's 'AAAsf stress case stresses the following key model variables, each of which is meant 

to incorporate multiple risk factors previously described and results in a reduction in cash flows 

below projections. 

Stress Forecast Variance 

The first stress variable is applied as a stressed forecast variance to projected consumption. 

Fitch reviews the consumption forecast provided by the utility (issuer). The stressed variance is 

intended to incorporate the effect of an economic recession, extreme weather changes, 

changing usage patterns or general demographic shifts. The 'AAAsf stressed forecast variance 

is set at 5.0x the historical five- to 10-year peak absolute forecast variance (i.e. the largest 

variance, whether the forecast was too high or too low). As a further stress, these stressed 

variances are applied to the first year and increased 1 % annually thereafter for the first 10 years, 

then by 1.5% for the next five years and 2% thereafter. 

Fitch believes the 'AAAsf stresses appropriately account for potential asset deterioration from 

future weakness in the U.S. economy. If five to 10 years of historical forecast data are not available, 

Fitch will review the available history but may apply higher multiples to adjust for limited data. 

Reforecasting Stress 

Fitch assumes that, even as actual consumption declines below original forecasts (by the stressed 

forecast variance above), the utility does not promptly rectify its original forecasts to reflect this 

adverse variance. Specifically, this stress assumes that a revision of original forecasts (or a 

reforecasting process) will only commence two years after the stressed forecast variances take 

effect. Thereafter, forecasts will be aligned with actual experience. However, in the interim two-year 

period, an inadequate true-up adjustment will occur, resulting in additional cash flow stresses. 

Self-Generation/Technology Risk 

Fitch assumes that technological uncertainty increases over time, especially for commercial 

and industrial customers. This would subsequently increase the risk of self-generation or 

adoption of alternate energy sources as greater technological options become available. To 

incorporate this risk, Fitch assumes that the stressed variance increases exponentially over the 

term of the bonds, based on the perceived risk of self-generation or alternate energy sources 

for the utility's customer base. In some states, the special tariff is imposed even if a consumer 

switches to self-generation. However, Fitch does not incorporate forecast consumption from 

this source in its cash flow analysis. In circumstances where consumption has increased or 

expected to increase, Fitch will consider incorporating additional stresses in the agency's stressed 

cash flow scenarios, such as the application of a higher multiple to the 10-year peak consumption 

variance in the 'AAAsf stress scenario. 

Delinquency Rates 

To incorporate the effects of delinquency rates on forecast collections, Fitch reviews the utility's 

historical delinquency experience and applies a 5.0x multiple to the highest delinquency period. 

If the transaction uses a collections curve, Fitch assumes delays in actual collections beyond 

the collections curve. 
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Chargeoffs 

Despite utilities' historically low chargeoff ratios, Fitch applies chargeoff ratios at 5.0x the 

five- to 10-year historical peak chargeoff. The historical data to be analyzed may vary based on 

the credit quality and term of the deal. 

Successor Seivicer Fee 

The 'AAAsf stress case assumes that a successor servicer is appointed at closing. Accordingly, 

a higher successor servicer fee (provided for in transaction documents or as specified in the 

order) is utilized for purposes of cash flow modeling. 

To date, only a limited number of servicers have experienced significant credit-related distress. 

Fitch believes there is a market for backup servicing within this sector. However, there have 

been limited servicer transfers in prior bankruptcy cases. Due to the essential-use nature of a 

utility, the servicer was mandated to continue to service their portfolios, having no impact on 

securitization performance. Fitch has not been aware of any utility bankruptcies that have had 

a material impact on Fitch-rated ABS transactions. 

Billing Risk 

Fitch assumes that, each year, cash flows relating to the month with the largest billed amount are 

fully written off due to a servicing disruption event. 

Additional 'AAAsf' Stresses (If Applicable) 

Third-Party Billing Agent Default 

In jurisdictions where third-party energy providers are allowed to perform consolidated billing, the 

'AAAsf stress model incorporates a test of the transaction's maximum exposure to third-party 

collections. To test the effect of a potential third-party default, the stress case assumes third parties 

take over billing for a large percentage of the customer base and default each year for the entire 

term of the bonds. The length of the assumed default and percentage of the customer base affected 

vary based on the third party's commingling restrictions contained in the statute or order. 

Franchise Fee Stress 

In certain jurisdictions, franchise agreements between a utility and municipality are required for the 

utility to use the municipality's right of way (public property) and establish a transmission and 

distribution system within that particular service area. In circumstances where the utility has entered 

into franchise agreements permitting it to provide service to municipalities (or parishes) in exchange 

for a franchise fee, an implied loss is added to base case chargeoff rates, as described below. 

Franchise fees payable to a municipality by a utility are typically recoverable from customers. The 

franchise fee stress assumes that the portion of franchise fees recoverable from customers in 

applicable municipalities (as a percentage of the total base revenue of the utility) is not recovered. 

For example, if $5.00 is recoverable from customers as a franchise fee and the total base case 

revenue of the utility is $1,000.00, 0.5% is modeled as an implied loss. The implied loss (0.5%) is 

added to the base case chargeoff level (say, 2.0%) to arrive at 2.5% and a 5.0x multiple is applied to 

it, resulting in a 'AAAsf modeled chargeoff rate of 12.5%, instead of 10.0%. 
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Example: XYZ Trust Series A 

Period Residential Commercial Industrial Total 
Forecast Growth Rate of Electric Consumption by Customer Class (P.A.)(%) All Years 1 1 
Forecast Consumption over Time in Kilowatt Hours (kWh) Year □ 500 200 300 1,000 

Year1 505 202 303 1,010 
Year2 510 204 306 1,020 
Year3 515 206 309 1,030 

Distribution of Consumption Across Customer Classes(%)" Initial 50 20 30 100 
Allocation Factors(%) Initial 30 30 40 100 
Base Case Special Tariff ($/kWh) Initial 0.006 0.015 0.013 
Periodic Bond Payment Requirement (PBPR) (P.A.)($) Initial 10 
Allocation of PBPR Burden Across Customer Classes($)" Initial 3 3 4 10 

•Equals forecast consumption for a given customer class divided by the sum of the forecast consumption across all customer dasses (for the initial year) in kWh. 
"Equals forecast consumption for a given customer dass (in kWh) times the base case special tariff (for the initial year). P.A. - Per annum. Source: Fitch Ratings. 

Interest Rate Risks 

Fitch will identify any underlying interest rate mismatches in a proposed transaction and analyze the 

extent to which these positions are mitigated through the transaction's hedging structure, if any. 

Fitch expects any relevant hedge counterparties to be consistent with Fitch's "Structured Finance 

and Covered Bonds Counterparty Rating Criteria," and "Structured Finance and Covered Bonds 

Interest Rate Stresses Rating Criteria. 

Illustrative Example 

To illustrate the application of the 'AAAsf stress case, a hypothetical tariff bond transaction has 

been created-XYZ Trust Series A, with XYZ Utility Co. as the sponsoring utility. As shown in 

the table below, XYZ Co. provides electric service to three customer classes (residential, 

commercial and industrial), which accounted for 50%, 20% and 30% of total consumption in 

that service territory, respectively, as of the closing date. 

Calculation of the Special Tariff at Each True-Up Period 

The special tariff is assessed against each customer bill based on consumption (energy usage in 

kilowatt hour [kWh]) and is required to be adjusted via the true-up mechanism once every year. The 

order establishing the special tariff also stipulates that the revenue burden each period, or the PBPR, 

of $10 be allocated among the three customer classes in a specific proportion. These relative 

revenue proportions are referred to as allocation factors and are stipulated in the order. 

The initial allocation factors require that the PBPR be allocated 30%, 30% and 40% among the 

residential, commercial and industrial customer classes, respectively. The order allows for allocation 

factors to be updated periodically to reflect changes in average demand across customer classes 

over time and to facilitate cross-collateralization across customer classes. However, for purposes of 

cash flow modeling, the cash flow model may assume that allocation factors remain fixed, which 

creates higher volatility in the special tariffs than would actually occur. 

As the expected distribution of consumption by customer class need not match the prescribed 

distribution of revenue burden by customer class, a uniform special tariff cannot be levied across all 

customer classes. Therefore, on each true-up date, the model solves for a special tariff applicable to 

each of the three customer classes, which would not only be sufficient to meet the PBPR but also 

maintain the integrity of the two relative distributions described above. Based on this methodology, 

the initial special tariffs are 0.6, 1.5 and 1.3 cents/kWh for the residential, commercial and industrial 

classes, respectively. 
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'AAAsf' Stress Variables 

Fitch first applies a multiple of 5.0x to XYZ Co.'s historical 10-year peak consumption variance 

of 5%, 2% and 10% experienced in the residential, commercial and industrial classes, 

respectively. For the residential class, this translates into a stress forecast variance of 25% in 

year 0, which means that only 75% (i.e. 375 kWh) of the original forecast consumption of 

500 kWh is realized. This stressed variance is then increased 1 % annually until it reaches 28% 

on the legal final maturity date (year 3). 

Fitch 'AAAsf Stress Scenario 

Stress Variable: Variance and Consumption Stress 
Highest Absolute Total Variance (10-Year Historical) 
AAAsf Stress {5,0xHighest Absolute Variance) 

Residential(%) 
s 

25 
1 

Commercial (%) 
2 

10 
1 

Industrial (%) 

10 
50 

1 % Increase in Variance Stress Each Year 

YearO 
Year1 
Year2 
Year3 

Stress Variable: Delinquency Stress 
Paid on Due Date 
One Month Overdue 
Two Months Overdue 
Three Months Overdue 
Four Months Overdue 
Five Months Overdue 
Six Months Overdue 
Never Collected 

AAAsf 
Variance(%) 

25 
26 
27 
28 

Base Case(%) 
40 
44 

8 
4 
1 
1 
0 
2 

AAAsf 
Consumption• 

375.0 
373.7 
372.3 
370.9 

AAAsf(%) 
20 
42 
20 

2 
2 
2 
2 

10 

AAAsfVariance AAAsf AAAsf AAAsf 
(%) Consumption• Variance(%) Consumption• 
10 180.0 so 150.0 
11 179.8 51 148.5 
12 179.S 52 146.9 
13 179.3 53 145.3 

Chargeoff Stress (5.0x Historical 10-Year Peak Chargeoffs) 
Servicer Fee: Successor Servicer Fee 

2 
0,25 

10 
1.00 

One-Mo. 
Billing Risk N.A. Writeoff 

'AAAsf consumption equals base case consumption times one minus variance. N.A. - Not available. Source: Fitch Ratings. 

A special tariff of 0.6 cents/kWh is levied on the stressed consumption levels (for the residential 

class}, resulting in lower billed revenues relative to the base case. To address billing risk, Fitch 

assumes that 100% of the billed revenue for the peak billing month (say, September) in each year is 

written off with no recovery. Next, to model delays in the collection of billed revenues, the collection 

curve is lengthened such that 50% of the amounts billed for the first two months are subject to a 

30-day delay. Fitch also applies a 5.0x multiple to peak chargeoffs of 2%, resulting in stressed 

chargeoffs of 10%. Additionally, the increased successor servicer fee of 1% (the maximum fee 

permitted by the order) is utilized for purposes of cash flow modeling. 

No-Industrials Stress 

This case is designed to test the risk from self-generation and new technologies, which is more 

inherent in this asset class. In service territories deemed to have industrial concentrations, Fitch 

tests the ability of the transaction to withstand the complete loss of consumption from the industrial 

class, assuming base case conditions hold. Stress tests may be further customized for specific 

industry concentrations that pose higher than normal credit and/or cogeneration risk. 
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The goal of this scenario is to analyze the impact on peak special tariffs for residential, commercial 

and other customer classes if all the industrial customers were to leave the service territory upon a 

transaction's closing. 

Rating Sensitivity Analysis 

Fitch's rating sensitivity analysis seeks to determine the break-even rate of consumption 

decline a transaction could withstand before leading to a default in the payment terms of the 

transaction. In its analysis, Fitch utilizes its cash flow model to decrease the rate of 

consumption in 1 % increments until the amounts collected are no longer enough to meet the 

minimum interest required each period or fully repay principal by the legal final maturity date 

(provided that nonpayment of principal according to the amortization schedule does not 

constitute an event of default under the bonds). 

Fitch's sensitivity analysis is reviewed to understand the amount of adverse consumption variance 

that the transaction could withstand in a situation of a material decline in electricity demand. The 

goal of this scenario is to stress only one variable, the variance in consumption; therefore, all other 

assumptions should be consistent with the base case. 

Generally, the period between the transaction closing date and first payment date is the most 

sensitive to consumption declines. This is because reduced tariff collections resulting from 

significant declines in consumption early in a transaction's life cannot be corrected until the first true

up date. Also, first payment dates often tend to follow more than six months after the transaction's 

close, as opposed to normal semiannual payments, allowing for greater declines in consumption 

than would typically be expected from a six-month payment interval. The exact cases developed to 

achieve this goal will vary by transaction. 

Counterparty Risk 

The following section highlights some counterparty risks to utility tariff ABS transactions. 

However, Fitch's counterparty analysis should be considered in conjunction with the relevant 

counterparty risk criteria. For more information on counterparty risk, refer to Fitch's "Structured 

Finance Transactions and Covered Bonds Counterparty Rating Criteria," which includes Fitch's 

rating criteria for assessing the operational risk of servicers of structured finance products, 

including ABS. 

Commingling 

As tariff charge remittances are received by the utility (as servicer), transaction documents may 

allow for commingling of such remittances with the utility's funds for a short period. This 

presents the risk that, in the event of servicer bankruptcy, such remittances could be deemed 

to be part of the utility's bankruptcy estate. However, in accordance with Fitch's counterparty 

criteria, the agency views this risk as being largely mitigated because of utility tariff/stranded 

cost ABS' waterfall structures, which generally allow principal payments to be used to pay 

interest, while subsequent scheduled principal amortization shortfalls are covered via the true

up mechanism (Fitch's counterparty criteria stipulate that supplementary CE, in this case, the 

true-up mechanism, can be sufficient to address short-term commingling risk.) 

Transactions that do not allow for principal to pay interest or contain other structural features 

that negate this mitigant are expected to follow the requirements governed in Fitch's 

counterparty criteria. To date, Fitch has not rated a utility tariff/stranded cost transaction that 

did not allow for principal to pay for interest. Moreover, as described in Fitch's Cash Flow 
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Modeling section on page 10, its 'AAAsf stress scenario includes stresses that are intended to 

address each transaction's ability to withstand servicing disruptions. Additionally, remittances 

are received on a daily basis, not clustered in a small number of days during any given month, 

and then transferred from the utility to the transaction-specific lock box within a short period (in 

most cases, within two business days). This limits the likelihood of a substantial amount of trust 

cash flows being commingled with the utility's other collection accounts. 

Seller/Servicer {Utility Provider) Operational Analysis 

Fitch recognizes that the quality, stability and financial condition of the seller/servicer's operations 

have a meaningful impact on the performance of utility tariff/stranded cost ABS transactions. Fitch's 

utility tariff/stranded cost/stranded cost ABS ratings include an evaluation of the seller/servicer. 

Historically, these transactions are serviced by the originator (the utility) of the assets. Fitch 

considers the servicing disruption risk low for the sector given the relative ease of servicing these 

type portfolios, established servicing standards, essential use nature of utilities and limited instances 

of bankruptcies. In the two instances where the utility filed for bankruptcy, the court affirmed the 

bankruptcy due to the essential use nature of electricity and allowed the utility to continue to charge 

and service the special tariff. 

For these reasons, Fitch does not usually look for backup servicing arrangements or similar risk 

mitigants in its analysis. However, if servicing continuity risk is present (e.g. weak servicer credit 

quality and limited servicing experience), Fitch will analyze the servicing disruption risk in line 

with criteria outlined in its "Structured Finance and Covered Bonds Counterparty Rating Criteria" 

report, which typically calls for other mitigating factors, such as backup servicing arrangements, 

to maintain high investment-grade transaction ratings. 

The utility is normally designated to act as servicer for the bonds, performing activities such as billing, 

calculating and collecting the tariff; calculating and filing for true-up adjustments; and forecasting 

sales and usage. In circumstances where a third-party energy service company performs 

consolidated billing, the utility functions as master servicer to consolidate and supervise collections 

from third parties. Utilities normally have extensive experience in the functions necessary to act as 

servicer. Also, a utility's ability to terminate utility services to nonpaying consumers is a strong 

incentive for bill payment. Additionally, the utility has an ongoing interest in continuing to perform 

billing and collection services, since it retains the majority of the total tariff. As such, Fitch's review of 

the seller/servicer focuses primarily on the utility provider. 

Fitch expects to conduct a review of the utility's operations, including its credit evaluation processes, 

usage forecasting and servicing divisions, combined with a corporate review, prior to assigning 

ratings for new issuers. These reviews are often completed in conjunction with Fitch's Corporate 

Global Power and ABS groups. Fitch's operational analysis focuses on three main factors: 

• corporate performance, including operational and financial stability; 

• the capabilities and quality of credit evaluation processes and usage forecasting; and 

• the capabilities and quality of servicing operations. 

Given the essential use nature of utilities, there have been limited instances of bankruptcies that 

have led to servicer transfers. Furthermore, the servicing is generally uniform across utilities 

allowing for relative ease of servicing transition, if required. As such, Fitch typically does not 

complete post-close operational reviews. However, if unique circumstances arise such as significant 

changes in utilities' staff or operational changes that could have a negative impact of the 

transactions performance, Fitch would speak with senior management to gain an understanding of 

the changes and assess the impact on servicing. 
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Corporate Overview 

An understanding of the company's history, structure, strategic objectives, management 

experience and funding capabilities is key to the operational review undertaken by Fitch. 

Ultimately, the servicer's strength affects Fitch's performance expectations, as well as its 

counterparty risk analysis. 

Fitch believes that the financial condition of a company/servicer has a direct impact on the 

stability of its operational platform and, ultimately, on the performance of utility tariff/stranded 

cost ABS transactions. Fitch considers several factors and quantitative metrics in reviewing a 

company's financial condition to assess a seller/servicer's business viability, operations and 

financial health. These include available public credit ratings and, if not available, internal credit 

opinion will be conducted by Fitch. For companies not rated by Fitch, the agency expects to 

receive at least three years of audited financial statements, history of profitability and sources 

and levels of capital and liquidity. 

As part of the evaluation, Fitch reviews merger/acquisition activity, expansion plans or intentions to 

exit or scale back specific businesses that could influence operating performance. Aggressive 

growth objectives involving acquisitions require greater scrutiny of the utility's volume capacity and 

resources, as well as integration planning and execution. 

While a sub-investment-grade utility may be an acceptable servicer based on its operational 

qualifications, Fitch expects the transaction to provide for the right to replace the utility with an 

alternate servicer in the event of a decline in credit rating, insolvency or failure to perform any of the 

duties of servicer. The order and/or transaction documents typically incorporate a successor servicer 

fee sufficient to adequately compensate a backup servicer that takes on this role. 

Although Fitch views positively such backup servicer provisions in transaction documents, the lack 

of such provisions per se is not likely to limit a potential 'AAAsf rating. However, as explained in the 

Utility Successor Requirements section on page 4, Fitch views it as imperative that the statute or 

order create an obligation on the commission or the equivalent agency of the state to ensure that, in 

the event of the incumbent utility's sale or bankruptcy, the successor to the utility (at the very least) 

be ordered to continue servicing the tariff bonds. 

Fitch looks at the experience and tenure of the underwriting and servicing employees on three levels 

- senior management, middle management and staff. Employee hiring, turnover and retention are 

important issues reviewed, as are the stability and depth of the management team. Training 

programs are included in the evaluation of a seller/servicer. 

Fitch may adjust or cap the ABS ratings issued on a securitization, adjust base case assumptions or 

decline to rate a transaction in cases where the agency believes it is merited based on its review of 

the utility. Reasons for doing so could include poor financial or operational strength and/or low 

corporate rating/credit assessment of an issuer/servicer/parent; inadequate ability or lack of 

experience in servicing or operational ability; and inadequate financial, operational or performance 

data/information provided by the applicable party. 

Credit Evaluation 

Under state law or regulations, a utility is typically required to provide service to all customers, 

regardless of the customers' creditworthiness. In some states with dramatic swings in temperature, 

utilities may be prohibited from disconnecting service during extremely hot or cold seasons. For 

these reasons, an important factor in a utility's assessment of its customers is the utility's 

requirement of additional security from riskier customers. If service cannot be denied, most utilities 

require a security deposit for new customers or those who pose a greater credit risk. 
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Forecasting 

Since scheduled principal amortization is based on the utility's sales forecasts, it is important to 

assess the utility's forecasting ability and accuracy. Utilities generally maintain econometric models 

that relate historical values of energy variables to measures of the weather, economy and number of 

customers. Fitch reviews the utility's actual sales for prior periods relative to historical sales forecasts 

to determine the peak unfavorable forecast variance and the reasons for such variance for each 

customer class included in the securitization. These results are used in the cash flow stress 

scenarios, as outlined in the Cash Flow Modeling section and stress cases, starting on page 10. 

Collections, Delinquencies and Chargeoffs 

Sample Collection Curve 

(% of Billed Revenues Collected) 
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Source: Fitch Ratings. 
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The utility is expected to have a well-established process for pursuing and collecting delinquencies. 

However, since customers consider electricity or gas for heating an essential service, historical 

chargeoff and delinquency rates for utilities tend to be relatively low, compared with other consumer 

assets. It is not unusual for utilities to experience 0.50% average chargeoffs for a 20-year period. An 

important factor in the evaluation is whether the delivery utility is able to disconnect service for 

nonpayment, even if a third-party energy provider is supplying power. In some states, the ability to 

disconnect may be delayed or prohibited in the case of a third-party supplier, resulting in higher 

delinquencies and chargeoffs. 

Billing and Remittances 

Typically, the special tariff is billed by the utility as a separate line item on the customer's bill, but, in 

some cases, it is bundled into a single 

aggregate charge and not specifically 

identified on the bill. The utility's billing 

systems are expected to be able to 

incorporate multiple components of billing 

information. As part of the rating process, 

Fitch reviews the utility's billing systems 

to determine whether they are 

adequately prepared to identify the 

special tariffs and track collections. 

When the special tariff is billed and 

collected by the utility as servicer, along 

with other charges that belong to the 
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• Procedures for assessing customer credit. 
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• Billing systems. 
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energy providers (if applicable). 

• Limitations on commingling of securitized tariffs. 

• Requirements and fees for alternate servicers. 
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utility, it is the responsibility of the utility as servicer to calculate the proportion of collections that 

belong to the SPV. Absent billing and remittance processing systems that permit the utility as 

servicer to identify the proportion of the bill payment by each individual consumer corresponding to 

the special tariff and remit the actual collections, most transactions use an alternate approach to 

allocate collections to the SPV. 

A common alternative is the use of a collections curve to approximate the actual collections. A 

collections curve specifies the required percentage of each bill that must be remitted to the trust. The 

curve is calculated by the servicer based on an historical average percentage of bills collected by 

month, with percentages adjusted periodically based on updated collections experience. 

Another method utilized to approximate actual collections is to remit estimated collections based on the 

utility's historical experience of the average number of days customers' bills remain outstanding. 

Similar to the collections curve method, the percentages of days outstanding are adjusted periodically 

to reflect more recent collections exPerience. 

Self-Generation and Alternate Technologies 

Because the special tariffs are assessed on energy delivery services, the market entrance of 

alternative energy providers is not expected to affect tariff receipts. However, in some jurisdictions, 

customers could potentially avoid payment of the special tariff by performing energy generation on 

site and disconnecting completely from the distribution grid in the case of electricity or switching to 

an alternate fuel in the case of natural gas. 

Tariff bonds are subject to a potential risk if a substantial number of electric power consumers switch 

to existing or new technologies to generate power for their own use (called self-generation or 

autoproduction) or purchase power from a local source delivered without the use of the utility 

network. In aggregate, these decentralized sources are known as distributed generation. Based on 

data provided by utilities within the utility tariff/stranded cost ABS sector, Fitch considers it unlikely 

that a significant portion of the customers will implement self-generation or distributed generation 

immediately or that alternative technologies will develop sufficiently within the next five to 10 years to 

allow for widespread disconnection from the utilities' grid. 

Performance Analytics 

After a rating has been assigned by Fitch, the ongoing monitoring of such rating is transitioned to a 

primary analyst. The analyst is responsible for collecting and analyzing relevant transaction data and 

presenting collected information to a rating committee, as described below. Although monitored 

upon receipt of a servicer certificate, each transaction is reviewed at least once annually. Fitch will 

review and resolve any identified potential data issues prior to proceeding with the analysis of that 

transaction. If data critical to the analysis are unavailable or determined to be insufficient, Fitch may 

consequently withdraw the related ratings. 

Fitch expects to receive periodic servicer certificates, received at least annually, to be utilized in its 

review process. Servicer certificates and performance for every transaction are tracked on a 

quarterly or semiannual basis, depending on bond payment frequencies. Based on performance 

data, if bonds are not amortizing as exPected or if capital or overcollateralization subaccounts are 

not at levels required by the transaction's documentation, an analyst will make inquiries with the 

issuer, possibly triggering an in-depth review. Transaction-specific performance is published on 

Fitch's surveillance website. Metrics such as bond amortization, collections and CE levels are 

tracked and available to investors. 
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Utilizing the data gathered from the servicer certificates and aggregated on Fitch's internal database, 

the analyst evaluates the various performance metrics listed above. These metrics are compared 

with initial expectations and industry/sector trends. Fitch will contact the servicer/issuer if additional 

detail is needed regarding performance changes within the transaction. Additional information 

requests may include further tariff detail, billing collections and color on consumption variance. 

Furthermore, Fitch expects to receive data demonstrating the size of the tariff charge relative to 

the total customer bill to verify that the charge is not approaching threshold levels. To date, 

Fitch has not employed the use of its cash flow model as part of the review process, as other 

performance measures as described above are sufficient for Fitch's analysis. Given the 

effectiveness of the true-up mechanism in all Fitch-rated transactions, there have not been any 

negative rating actions taken in this sector. However, in a circumstance where the true-up does 

not provide adequate credit support, resulting in shortfalls in the subaccounts, significant 

changes in amortization and an increase in the tariff beyond the 20% threshold, a more 

in-depth review of the transaction would be completed. 

The more in-depth review would include updated stress cash flow modeling scenarios. Updated 

consumption forecast are not included in the aforementioned servicer certificates. However, as part 

of the in-depth review, Fitch would expect to receive an updated consumption forecast from the 

utility. Consistent with the rating methodology for new transactions, Fitch would apply a 5.0x 

multiple to the absolute peak variance for each customer class and the peak net 

loss/chargeoffs in its cash flow model. Additionally, the incorporation of all the 'AAAsf stresses 

detailed on pages 10-13 would also be included. The goal of this analysis is to evaluate the 

impact on the peak special tariff as a percentage of the residential customer bill. 

A tariff in excess of 20% would not be consistent with a 'AAAsf rating. In circumstances where the 

tariff is in excess of 20%, utilizing the 5.0x multiple on the variance and net loss/chargeoff 

assumptions would suggest a potential for negative rating action. As such, Fitch would incorporate 

lower multiples for lower rating categories in its cash flow modeling scenarios. The rating multiples 

applied would be 4.0x, 3.0x and 2.0x for 'AAsf, 'Asf and 'BBBsf, respectively. For example, if 

under a 4.0x multiple on the variance and net loss/chargeoff assumptions resulted in the peak 

tariff falling below the 20% threshold, the transaction would be considered for a downgrade to 'AAsf 

from 'AAAsf. Of note, the above referenced multiples only apply to the review of existing 

transactions that are performing materially outside of expectations. Fitch has only assigned 'AAAsf 

ratings within the sector for new issuances and the assumptions detailed herein are considered 

'AAAsf only assumptions. 

Counterparties to an outstanding transaction, such as servicers, trustees and derivative providers, 

can affect the cash flow, liquidity and performance of the transaction. Consistent with the initial 

review, Fitch reviews all transaction counterparties during a subsequent review to determine 

whether they continue to meet Fitch's criteria. Furthermore, analysts receive notice of all rating 

actions taken on counterparty ratings on a daily basis, as the downgrade of a transaction 

counterparty below a certain threshold will trigger a subsequent review, regardless of the 

performance of the transaction to date. Details of Fitch's counterparty criteria can be found in 

"Structured Finance and Covered Bonds Counterparty Rating Criteria." 

Variations from Criteria 

Fitch's criteria are designed to be used in conjunction with experienced analytical judgment 

exercised through a committee process. The combination of transparent criteria, analytical 

judgment applied on a transaction-by-transaction or issuer-by-issuer basis and full disclosure 
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via rating commentary strengthens Fitch's rating process while assisting market participants in 

understanding the analysis behind our ratings. 

A rating committee may adjust the application of these criteria to reflect the risks of a specific 
transaction or entity. Such adjustments are called variations. All variations will be disclosed in the 

respective rating action commentaries, including their impact on the rating where appropriate. 

A variation can be approved by a ratings committee where the risk, feature or other factor 

relevant to the assignment of a rating and the methodology applied to it are both included 

within the scope of the criteria, but where the analysis described in the criteria requires 
modification to address factors specific to the particular transaction or entity. 

Limitations 

Ratings, including Rating Watches and Outlooks assigned by Fitch, are subject to the 

limitations specified in Fitch's Ratings Definitions page at www.fitchratings.com. 
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Appendix: Additional Legal Considerations 

Fitch's analysis of the legal risks in tariff bond transactions is comparable to its analysis of 

other structured finance transactions. For more detail on considerations related to the analysis 

of structured finance transactions, see Fitch Research on "Global Structured Finance Rating 

Criteria." There are also some unique aspects to the analysis of utility tariff/stranded 

cost/stranded cost transactions and, therefore, Fitch also considers: 

• enforceability and constitutionality of the statute/order/pledge; 

• the rights of and effect on bondholders upon an action seeking to impair the rights 

established pursuant to the statute/order and transaction documents under the U.S. 

Constitution and the relevant state constitution; 

• the severability of the provisions of the statute/order; and 

• the ability of citizens of the relevant state to seek to amend or repeal the statute/order and 
the likelihood of success. 
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